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CHURCH OF SCIENTOLOGY OF
HAWALL Plaintiff-Appellee,
v,
The UNITED STATES of Amerig,
Defendant-Appellant,

No, T1-2361,

United States Court of Appeuals,
Ninth Cireuit
Sept. 6, 1973

Appeal by Government from un op-
der of the United States District Court
for the Ihstrict of Hawaii,  Muartin
Pence, Chief Judpe, denying  Govern-
ment’s motion to dismiss tax refumd st
by nonprofit religious corporation,  The
Court of Appeals, Trask, Circait Judge,
held that corperation waived contentions
that Bt refused the terder by Goverr,-
ment of 19655 and 1966 tay pasments
Hoade By corporation hecanse amonnt uf
tender wis =utficient Lat thid Guvern-
ment’s tender did not maot aetion

Affirmed.

Ruelsel, 0 filed o dissenting opine
jon,

1. Constitutional aw C=60

There must be o viabie justiciable
controversy before the federal conrt in
order for it toy acty aince the court does
ot render advizory epinions or e ide
ahstract propositions. U804 Const
arto 0, 3 et seq.

20 Action &g
Mere voluntury cessation of alleged-
v illegal conduct dos not mool i case,

3. Decluratory Judgment =213
Proscription: of Dedivators Judp-
ments Act as te e matters had 1o e
pheation to action which did not sk for
declaratory rolicf but which sotgrhit oo e
tund of taxes, allegedly unbiowfully s
sessed and puid, on the basis that the
taxpayer wias i church formed exeli<ie.
Iy for religious wnd educatien:) purposes

GESF Ja— iy

wWith no part of its nel cirnings inaring
to the benetst of any individuad sond ex-
viipt Iren toation, 26 US0C0 ) D
Cud) 2 doleend., Ta00. 98 U s

Ay 2201,

foInternal Revenne €=22014)

Taxpmyer's  pefusal for sprecified
rensans o aceept o tender by the Gove
ernment of the taxes taxpayer has paid
wiives all other reisons, for purpose of
determining whether tender moots pe-
fund suit.

G Iternal Revenne S22011

Churelr which refased  to aceepit
Government's tendvr of  income Lixes
paid Ly chureh for twa years only on the
hasis that eetund would not Lo to rest
charges of collaters) harassment and set-
tle Al questions but which made no
ohjection o the amount of the tender
withved contention that 1 pefiused tender
becatae amount of tender was Mmaurri-
cient in that the interest includod wits
inndectite wnd o costs of the action
wore inguded,

6. Criminal Law <1026

I'n eriminal cases, payment of penal-
ty does not moot the cise for final ape
peal and determination if Judpment of
conviction may entail collater ol Culses
(]U(.‘Xlll‘ﬂ. .

-

ToInterna) Revenue ¢2204)

Where underlving josue of status of
nonprofit religions corporation as an or-
antion cxempt fram federal income
lasation wis o continning one and re-
ciarrey each vear, determmation of cop-
poration’s status imvalved Collateral cone
senees such s the canporation's right
to be cxempt from catitributing undey
Fedveral Inanronee Cantributions At
and s et to certan Postad vates, il
Ginverument’s tender of 5 vefund of cop.
perntion’s 10 Gnd 1966 income Ly
favIents was nat intemded to he o fing
resolution of neexempt status jeaqpe
and tendor was Lot Gwcepted, temde af
Lax paytients did not moot corporation’s
action for refinnd of tave-, 26 PNy,
0 H R KT I NNEINTE) ERN IS S 2hbnia
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CHURCH ov SCIENTOLOGY OF MIN-
m NESOTA ot al, Plaintifts,
" v,
DEPARTMENT OF HEALTH, EDUCA.
TION AND WELFARF ot ul.,
Detendants,
No. 14-69 Civ, H0.

United States District Court,
D. Minnesota,
Fourth Divisiun,

July 20, 1971,

Misbranding case. On defendants’
motion for reconsiderstion of order de-
nying motion to dismisy and for summa-
ry judgment, the District Court, Nord-
bye, J., held that in view of literature of
organization attributing therspeutic val-
ue to use of gahanometery imported
from the United Kingdom, the galvanom-
elers were mishranded in that the de-
vices did not bear adequate instructions
for their use,

Motion granted.

Judgment affirmed 8 Cir., 459 F.2d
1044,

1. Drugs and Nurcotles &4

In view of literature of urganization
allributing therapeutic value to use of
¥alvanometers imported from the United
Kingdonm, the galvanometers were mis-
branded in that the devices did not bear
adequate instructions for their use,
Federal Food, Drug, and Cosmetic Act, §
502(f) (1), 21 US.C.A. § 252if) (1).

2. Drugs and Narcotic; ¢4

Whether or not other religious in-
stitutions violited the Food and Drug
Act by making therapeutic claims for
the use of certain metals, artifacts, sym-
hols, walters, cle, was immaterial in_pro-
ceeding to determine whether wolvanom-
eters imported from the United King-
dom were mishranded in failing to hear
adequate  instructions  for their use,
Federal Food, Druy, and Cosmetic Act, §
HU2(1) (1), 21 U.S.C.A. E352(1) (1),

CHURCH OF SCIENTOLOGY OF MINN v. DEPARTMENTOF H, E. & W. 563

I

Suppe nd i
3. Drugs and Nareoties S0
A religious institution is pot im-
mune from provisions of the Food and
Drug Act.  Federal Food, Drug, and
Cosmetic Act, § 5-2(1) (1), 21 US.CA.
§ 352(r) (1),

4. Drugs and Narcotics &7

Disclainiing lubels on galvanometers
imported from the United Kingdom
could not be considered a labeling in
conformity with the banding require-
ments of mishranding statute in view of
the numerous therapeutic uses made of
the machines in organization. Federal
Food, Drug, and Cosmetie Act, § 502(f)
(1), 21 U.S.C.A. § 362(f) (1).

L n— e —

Craig W. Gagnon, of Oppenheimeyr,
Hodgson, Brown, Wolff & Leach, St.
Paul, Minn,, for plaintiffs.

Robert G. Renner, U. §. Atty,, and Pe-
ter J. Thompson, Asst, U. §. Atty.,
Minneuapolis, Minn., for defendants.

ORDER
NORDBYE, District Judge.

The defendants have moved for recon-
sideration of the Courl's order of June
11, 1969, denying their motion (o dis-
miss the complaint herein and for sum-
mary judgment in their behalf, Subse-
quent to the order denying defendanty’
motion, there were filed with this Court
excerpts of published material jssued by
the Church of Scientology, one of the
plaintiffs herein, and its founder, L.
Ron Hubbard, upon which the Govern-
ment has renewed its motion fur summa-
ry judgment. These excerpts from liter-
ature put forth by the plaintiffs were
obtained by the inspectors of the Food
and Drug Administration at the Church
of Scientology baokstore located at 3007
Nicollet  Avenue, Minneapolis, or re-
ceived through the majl directly from
the said bookstore, The only excepticn,
according to the affidavit of Rolort V.
Marrs, i3 exhibit numbered 176, which
apparently was mailed divectly to an
inspector in Minnesota, from Copenhag-
e, Denmark, where My, Hubbard, for a
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P at last, carvied on sot . f his ae-
tivities, It is upon the basis of the Jit-
trature distributed by these plaintiffs ar
I. Ron Hubbard and the decision of the
Cowr b of Appeals of the Ninth Circuit in
Church of Scientology of California v,
Richardson, 427 F.2d 214, dated January
i, 1971, which constitute, in part, the
asis for the defendants’ renewal of
their motion for summary  judgment,
Tre California cuse sustained the Gov-
rrnment’s vefusal of admission of cer-
trin E-meters allegedly manufactured in
e United Kingdom to be used for au-
titing purposes.by the Church of Seien-
intogy in Culifornia. The Court of Ap-
peals observed as to the District Court's
“inding, p. 218,

“In determining the E-meter's in-
tended use, the court could validly
consider the appellant’s publications
that discuss the device's applications,
% * Uniike the ‘mislabeling’ see-
tion involved in Founding Church, the
courl here could determine the B-me-
ter's intended use without evaluating
the truth or falsity of any related ‘re-
ligivus' eluims. To the contrary, ap-
pellant’s claims in its literature re-
garding the applications of the device
in the practice of religion were pre-
sumed to be true for the purpose of
determining its intended use. We
find no infringement of First Amend-
ment vights.”

In addition, the court made this observa-
tion, p. 216,

i f £ The E-meter is manufac-

tured in the United Kingdom and is,
in fact, a simple skin galvanometer
that crudely measures changes in elec-
trical resistance in the haman budy,”
It may be noted that the galvanome-
ters in question in this proceeding were
manufactured in the United Kingdnm
and imported into the United States, but
Eometers ave now manufactured in this
country awl apparently are available to
the adherents of the Church of Scientol-
Ugy.  An cxamination of the literature
distributed Ly these plaintiffs in connec-
tion with the teachings of Dianetics and
the Chiivch of Scientology discloses that

331 FEDLEEAL SUPPLYi?leZNT

it sets forth pomerous statements cun.
tradictory to the labels affixed to the
E-mcters, to wit, “Not intended or effees
tive fur the diagnosis, treatment or pro.
vention of any disease,”

It appears from the showing hece that
I. Ron Hubbuvd, at one time al least,
maintained his headyua: ters in Englund,
and according to the recital of fucts in
Founding Church of Scientalogy v, Unit-
cd States, 135 U.S App.D.C. 229, 400 ),
2d 1146, he first developed certain
teachings in the early 19505 which he
cilled “Dianetics”. These teachings ape
significant in this cuse since many of
the therapeatic technigues in Dianetics
are now found in the teachings of the
Church of Scientology. In the Found-
ing Church case the court stated, |
1151,

“The basic theory of Dianctics is
that man possesses hath a reactive
mind anel an analytic mind, The ana-
Iytic mind is u superior vompuler, in-
capable of error, to which can be ut-
tributed none of the human misjudg-
ments which create social problems
and much individua! suffering. These
are traceable rather to the reuctive
mind, which is made up of ‘engrims,'
or patterns imprinted on the nervons
systefh in moments of pain, stress or
unconsciousness.  These  imprinted
patterns may be triggered by stimuli
associated with the original imprint-
ing, and may then produce uncon-
8cious or conditioned behavior which
is harmful or irrational.

“Diaretics is not presented as a
simple description of the mind, but as a
practical science which can cure many
of the ills of man. It terms the ordyr
nary person, encumbered by the ‘en-
grams’ of his reactive mind, as a *pre-
clear,” by analogy to a computer from
which previously programmed instruc-
tions have not been erased. The goal
of Dianetics is to make persons ‘clear,’
thus freeing the rational and infalli-
ble analytical mind. The benefits this
will bring are set oul in considerable
and alluring detail, AN mental disor-
ders are said to be caused by ‘cu-
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sramy,” as are all psychosamatic disor-
der-, and that concept is broadly de-
fired.  [Dianeties: The Modern Sci-
oree of Mental Health, Hubbard}.

«a  process of working toward
< var' is described as ‘auditing.’ This
preccss was explicitly characterized as
b capy’ in Hubbard's best-selling
ho ot Diasnetics: The Modern Science
of lental Health (1950). The procesa
in- _lves conversation with an ‘auditor’
who would lead the subject or ‘pre-
Gear along his ‘time track,’ * discov-
o vr and exposing ‘engrams’ along
o aay. Though auditing is vepre-
sended primarily as a method of im-
gt wing  the spiritual condition of
1., vather explicit benefits to bodily
b olth ave promised as well. Hubbid
i s asserted that arthritis, dermatitis,
wothmia, some coronary difficulties,
vt e lrouble, bursitis, uleers and sinus-
itis are psychosomatic and can be
cired, and further that tuberculosis is
porpetuated by engrams.’

“A few years after the appearance
uf Dianetics, Hubbard began to set
£5rih the broader theories of Scientol-
ogs>.  Dianetics was explicitly en-
dersed as part of Scientology, ‘that
branch * * * that covers Mental
Anatomy.""”
1'he relationship of Dianetics to Scien-

tology and the use of the E-meter in
cach is repeatedly emphasized in the lit-
erature and advertising sent out by
Hubbhard through the local Church of
Stientulogy.  One of plaintiffs’ exhibits
herein noted as Exhibit 128 reads in
it as follows:

CUGET E-METER TRAINING

“Fvery level of training in Scicentol-

ogy  from the Dianetic Auditor's
Course to the Academy Levels O, 1, 11,
111, 1V, and the Saint Hill Special
Bricfing Course (Class VI) gives def-
inite, expanded steps of E-Mecter au-
diting technology.  Excellent under-
standing and handling of the E-Meter

* o Babibit 126, “time teah™ iy defined as
e s of the sdividual fron concepe

is thus casily acquired on an exact
gradivnt.

“Contact your nearest
Scientology Organization tlo
your first or next step in training in
standard Scientoloyxy auditor technolo-
£y

“A student on all courses from the
Dianetic  Auditor's Course upwird
must own a Murk V E-Meter”

"On Page 14 of Exhibit 131, in discnss-
ing “auditing"” generally appears the fol-
lowing:

“Paralysis, anxiety, stomachs, ar-
thritis and many ills and aherrations
have been relieved by auditing them.
An E-Meter shows them up and makes
them confess their misdeeds.”

In Bahibit 132, the E -Metor cssentiuls
are listed heginning with the sentence:

Hubbard
begin

“There is no known way to clear
anyone without using a meter.”

In Exkibit 156, the following appears
in an advertisement pamphlet obtained
from the loeal Church of Scientology
bookstore, which reads:

“ORDER Y¥OUR E-METER TODAY!

“You need an E-Meter on every Di.

anetic or Scientology Course.
* » L] * -* »

«s o+ he Mark V E-meter accu-
rately measures the mental state and
chunges in state of homn sapiens.”
Exhibit 162, headed "“GET PROC.

ESSED.” contuins the following:
“DIANETIC PROCESSING—-Become
a happy, well human being. Dianetic
processing (pustoral Counseling) is
The Mental Technoloygy which handles
psychosematic ills. If you have cmo-
tional problems or psychosomatic ills,
GET DIANETIC AUDITING. 5
hour Intensive—3$175 25 hour Inten-
sive—S8725.00"

Exhibit 170, a pamphlet sent through
the mails from the local Church of

Scientology in 1970, outlines the sevvices

tion to present dime on whivh dies the see
yrietie e af eventy of his Yife”
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available in Dianetics training in Minne
apolis, and then lists a few of the uses
of auditing axs follows:
“To increuse 1Q
“To help eure any body proldem that
is pol purely physical in nalure or
canse such as helping mothers give

easier birth and faster recuvery after

birth

"To speed recovery and healing after

operations and accidents

» L ] - -+ L ] 2

“Almost any human situation contain-

ing pain and misemotion should be

handled by auditing.,  Auditing is the
answer to human disability. and trav-
ail. It can make life worth living.

Auliting is not a limited action.

There is no limit to what yood audit-

ing can do."

In L. Ron Hubbard's pamphlet issued
in 1970 called “The Auditor,” Exhibit
196, he discusses the effeet of his book
called “Standard Dianetics” issued in
the middle. of 1969, and he commented
upon it wide suceess compared to Scien-
tologry s follows: :

“You sce there have always been,
since 1950, these TWO subjects—Di-
anclics and Scientology.

"DIANETICS addressed the body,
the dircet cffect of thought on the
body. '

“SCIENTOLOGY  addressed
world of thought, of life itself."”

. [ ] » - 4 *

the

“Anyway, Dianetics is what you use
to handle material matters. Scientolo-
4y iy used to handle thought, ability,
further awareness.

L ] . - L ] * »

“People who are medically ill, we
send to the medical doctor. People
who are physically ill from pscho-so-
matic causes are processed on Dianet-
ics.

"Those who are not medically ill or
psycho-somatically ill can be entered
dirvectly into Scientology grades and
should be.

31 FEDERAL SUPPLUMENT

“Dianctics has  many  uses - acei-
dents, injuries heal much more quickly
—-chronic illness cnds when so assist-
ced.  Droy addition or drug troubles
can b erased,

“The road ont, of course, is Scien-
tology.

“But a preclear can be audited on
either Dianetics or Scientology at any
stayge of his auditing.

“Scientology is snid to he easier to
confront for most preclears at first.,”

It is Lo be gathered from other litera-
ture distributed hy the Church of Scien-
tology that in order to he efficient in
auditing in Scientology, one should first
become efficient in Dianetics. Refer-
ence may be made to Exhibit 121, which
is an advertising shect issued by Hub-
bard in 1969, which reads, in part,

“SEND FOR YOUR MARK V
E-METER TODAY

“"You nced a Hubbard Mark V
E-Meter (Electrometer) on the Hub-
bard Dianetic Auditor's Course and on
every Scientology Course from the
Hubbard  Recognized  Scientologist
Cougse onwards.

“YOU NEED AN E-METER on your
Road to Total Freedom.

“Precision built to Ron's exact specifi-
cations, the Mark V E-Meter accu-
rately indicales mental stutes and
changes in these states. It is i{ndis-
pensable Lo your progress in Scientolo-
gy."
As stated in the case of Church of -
Scientology of California, 437 ¥.2d p.
216,

“The ‘Hubbard F-meter' is an in-
strument that is allegedly essential in
the practice of Scientology. The
E-meter is manufactuved in the Unit-
ed Kingdom * * » The Food
and Drug Administration refused to
allow the importation of the -meters
because they were deemed to be ‘de-
vices' (21 U.S.C. § 321(h)) that ap-

3 "
s 7
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peared tohe “misbranded” in that they

dud ret Lear adeguate instractions for

doe 2P SC N0 ()

In v atifornia ease, p. 217, the Dis-
it £ rt Reld that the Eomeler was a
“dove 7 vathin Seetion 321(h) beeause
it oo bad for use in the diagnosis,
Satieation, treatment, or preven-
tion o die e i man, and further held
that . «vtine 381(a) requires only that
the ey ize o pears to be misbranded and
sest: sochabatermination in the disere-
tion o t1 Sueretary of Health, Educa-
tion aatd wolfare, Moreover, the court
heli 1het b “Seeretary’s determination
uf masccan i s not subject to judicial
alteratios Criess 0t was arbitrary and
capricic =" And, as here, the court
notedd 1w there were tio allegations in
the canpbioet that the Secretary's deter-
nonation of anishranding was arbitrary
or carricions and hod that the veal issae
teade, o B the complaint was a daimed
violution of civil rights, to wit, reli-
ity treedom,

Cule,

The pluintifry assert that the only use
Coei ths E-meter is in connection with the
rell s c2remony called “auditing” and
thui the Church of Scientology in its re-
higieus cereniony does not in any way re-
late 19 the ulleviation of any disease or
ailment, raental or physical, Lut that the
C-mater is used in a religious rite simi-
v to the arthodox confession which is
fuimalized in some of the churches
which adhere to many religious creeds.
Althaugh the E-meter is used in audit-
ing in Dianetics, it seems clear that the
literature  distributed by the Church
tehes primarily that higher skill and
iy experience are demanded in suc-
cesstiily auditing a person with the
E mwter in the Chuvch of Scientology.
Muroaver, it seems reasonably clear
tion the entive showing herein that the
pricasadd purpese of auditing in the
Chrch with the E-meter is to delve
more effectively into the mental and
physical stresses of the individual andit-
el resulting in the person audited ulti-
matiy becoming a “clear” and thus free
from any pschosomatic or similar ail-
ments of the human hody.

In commenting upon the purposes of
Scientology and the progress heing imade
in its vavions fields of activity, Mr.
Hubbard  distvinuted  muany  cirealars.
That inconsintencies and seeming contra-
dictions appear in the field of Diunetics
and the parposes of Scientology is evi-
dent. In Eahibit 114, he refers to the
five levels of Scientolowy.  As to Scien-
tology No. 2, that is, the second level, he
states:

“Academy HPA/HCA accomplishment
level. Scientolugy for use in spirvitual
healing.  This is a healing strata, us-
ing the wenlth of past processes which
produced results on various ilinesses.
I am shortly sending out question-
aires to get all Healing process re-
sults as u rescarch project, The au-
diting level is Reach and Withdraw
and Repetitive Processes. The target
is humat iilness. We have never en-
tered this ficld but ax we are not
thanked for staying out of it, we
might as well dominate it. It is a
good procurement area.”

Granted that the claims for Dianetics
in the cure and alleviation of disease
and various ailments with the aid of the
E-meter are emphasized more [requent-
ly in literature distributed by these
plaintiffs than that which is circulated
in the field of Scientology. It may be
argued that the Church with the use of
the E-meter in Scienlology assumes to
enter the field of psychiatry and psy-
chology with the limited claim of the
mental improvement of the person au-
dited. However, it is unmistakably clear
from the record that with the E-meler
the Church of Scientology contends that
one of the primary purposes of auditing
in the Church is to improve the health of
the person audited.  For instance, in
Exhibit 118, in commenting upon Scien-
tology in the chapter entitled “Science
Processing,” appears the following:

“Scientology, used by the trained
and untrained person, improves the
health, intelligence, ability, behavior,
skill and appearance of people.

Ld » * » [ 2
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“Itis emploved Ly an A UDITOR ta
Scientology  practitioner) upen indi-
vidusls or small or large groups of
people in their presence. The Auditor
makes these peaple, at their choice, do
various excreises, and these exereises
(processes) bring about chunges for
the better in intelligenes, behaviour
and yeneral competence.”

(17 This Court in passing  upon
iefendants’ motion dues not assume to
ind or determine the actual effects of
he use of the 1 meter in auditing in
the ceremony of the Church, That is,
the question of the truth or the falsity
of the claims made by the Chureh in the
orocess of anditing in the Church of
Scientology is not herein determined and
is not before the Court for determina.-
tinn.  The Court merely finds that the
E--meter as used in the auditing cere-
mony is an instrument which iy used by
the Church for certain diagnostic and
therapeutic parposes in improving the
hialth of the person audited, usually aft.
er Dianctic auditing, und therefore the
machine and the use thereof come with-
in the scope of Section 352(1) (1), 2
US.C. and fiads that the muachines
‘transported from the United Kingdom to
this country and seized by the defend-
ants du not bear adequate instructions
for their use,

{2,3] Itis to nn purpose to urge, as
plaintiffs do, that other religious sects
in their pructices make certain therapeu-
tic claims for the use of certain medals,
artifucts, symbols, waters, ete, in the al-
leviation and even cure of certain human
iilments, and therefore becanse these re.
ligious seets are in no way molested by
the Government in these teachings and
thie resnlts thereof, the Church of Scien-
tulogy should bLe accorded the same reli-
réivus freedom.  Whether or not other
teligivus institutinns violate the Food
and Druz Act is immaterial in this pro-
ceeding, A religious institution is not
immuie from the provisions of the Food
and Drug Act. This fuel is recognized
in the Fuinding Chureh case where the
court observed that the exercise of reli-
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Kious freedom does not iuclude the free. ¥

dom to violaie the Federal Act HOW un-
der consideration.  The literature adopt.
ed by the pluintiffs conlains an abun.
dance of claims of diagnustic and thery.
peutic values, particukurly in the neurot-
ic and psychotic ficld in the use of the
E-meter in auditing in the Church of
Scientology, and admittedly there arve po
instructions for the use of this rmachine
by way of any lubeling thereof,  Ag
stated bLefore, this Court daes nnt as.
sunie to find whether or not the audit.
ing cliaims are true or fulse,

Morcover, this Court agrees with the
statement of the Ninth Court of Appeals
inits California decision of January 11,
1971, whercin it held ip considering a
simifar state of facts in connection with
the use of the E- moters by the Church
of Scientology of Culitornia that the
E-meter should not he hold sarmless
and thus exempt under Section BERIN N
21 U.S.C., which reuds, in part,

"Provided, That where any require-
ment of clause (1) of this subsection
as applied to any drug or device, is not
necessary for the protection of the
public health, the See retary shall pro-
mulgate regulations exempting  such
drug or device from such requitre-
menk"”

In that connection, the California court\
referred to Drown v. United Stutes, 198
F.2d 999, 1006, where the court stated,

“*o* * While the instruments
may be harmless in themselves, their
dunger lies in the possibility that ‘jg-
norant and gnilible persons are likely
to rely upon them instead of seeking
professional advice for conditions they
are represented to relieve or pre-
vent.”" (Citing United States v, Kor-
del, 7 Civ,, 1948, 164 .2 913, 916, uf-

L.Ed. 52,

firmed 335 U.S, 345, 69 S.Ct. 106, 93 J

[4]  That there is an absence of any
instructions for the use of these ma-
chines by way of any lubeling is not con-
tradicted. * True, there are disclaiming
labels on the machines, but such an in-

seription cannot be considesed 5 abelin

/

o ————— - = " —— e atorat———




CARTER v. SLAYTON

Cote s L E Sapp, J60 1102)

< raeters in conformily  with the
i 2 requirements of Section 352if)
20 UST
e here as to the numerous therapeu-
‘oo wavs made of these machines by these
Ciw.iffy in auditing in the Church of
Soentdogy.

e Ccourt has not assumed to rest
v6is -vision solely upon the contention
of the Jefendunts that the Couvt should
Lt summary judgment in their behalf
Lere s¢ plaintiffs are in privity with
the ¢ herch of Scientology of California
v Booardson.  But clearly the holding
v . ¢ alifornia case is strong uuthor-
(v *. wapport of the analysis and the
(e, b ooons therefrom which this Conrt
has tiade of the various church publiva-
tin.s as to the therapeutic uses of the
L-moter in the auditing ceremony in the
Chureh of Scientology.

It fallows from the foregoing that de-
fendants' motion for summary judgment
nest Ly granted, and judgment in their
tencli may be entered dismissing the
vemlaint hevein, It is so erdered. Fx-
veptions are allowed.

L ]
o §imsenmisrinn)
;\ {7 2Mensha

Lawrence Lee CARTER, Petitioner,
V.
A. E. SLAYTON, Superintendent, Virginla
State Pepltentiary, Respondent.
Civ. A. Nu. 7T1-C-61.

United States Bistrict Court,
\W. D. Virginia,
Danville Divisiun
April 17, 1972,

Proceeding on petition by state
prisoner for federal haveas corpus re-
iiof. The District Court, Dalton, J., held
th:t where prisoner, who pled guilty,
k.« that he could be tried by jury on

161 F Sipp 30t '

plea of not guilty, and where, thouph re-
tained defense counsel never made for-
mal inquiry to determine if petitioner
was aware of nature and consequences
of plea, it was clear that he understoud
them, plea was {recly and voluntavily en-
teved.
Petition dismissed

1. Courty C2100L1D)

That trial judge failed, before ac-
cepting guilty plea from accused who
wis represented by retained counsel, to
conduct inquiry to determine if accused
understood nature of plea was not fatal
error where plea wias accepted prior 0
United States Supreme Court decision
relating to requirement that trisl judge
make such inquiry.

2. Criminal Law &22%

Where accused, who pled guilty,
knew that he could be tried by jury on
plea of not guilty, and where, though re-
tained defense counsel never made for-
mal inquiry to determine if accused was
aware of nature and consequences of
plea, it wag clear that he understood
them, plea wus freely and voluntarily en-
tered.

8. Criminal Law C32%

That guilty plea, which was freely
and voluntarily entered, wis entered on
considered advice of vetained counsel did
not alter its validity.

4, Criminal Law 26411302, 6)

" Accused churged with  malicious
wounding was not denivd effective as-
s atance of counsel on theory that de-
fense counsel failed to investigate claim
of sult defense and that coun~el failed to
crass-examine prosecutrix w here counsel,
from his interviews with accused and
potice, and after yeading written confes-
sion to crime, determined thit there was
no defense to churge and where counsel
did in fact cross-examine prosecutriy,
eliciting her testimony that though she
had no gun, she did in fuct threaten ae-
cused with fork Lefore he wounded her.
28 U.S.C.A. § 2u54.
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" UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

S

‘»

CHURCH OF SCIENTOLOGY OF CALIFORNIA -
and FOUNDING CHURCH OF SCIENTOLOGY L _ R
OF WASHINGTON, D.C., ' 79 civ. 1166 (GLG) s

Plaintiffs,
. _ QO P I N I.0 N
-against-
| 1 YUSS
JAMES SIEGELMAN, FLO CONWAY, J.B. o
LIPPINCOTT COMPANY and MORRIS DEUTSCH,’f

Defendants.

APPEARANCES :

COHN, GLICKSTEIN, LURIE,
~ OSTRIN & LUBELL, ESQS.

Attorneys for Plaintifrs

1370 Avenue of the Americas

New York, N.Y. 10019

By: Jonathan W. Lubell, Esqg.

Audrey J. Isaacs,: Esq.
of Counsel

ROSNER & ROSNER, ES5QS. C
~Attorneys for Defendant, Deutsch e
6. East 43rd Street TP
New York, N.Y. 10017
By: Jonathan Rosner, Esgq.
Of Ccunsel




GOETTEL, D. J.:

In this libel action brought by two branches of the
Cburch of Scientology, defendant Morris Deutsch has moved to
reargue many of the issues decided by the Court in its oplnlon

of August 27, 1979, cChurch of Scientology of Callfornla v.

Siegelman, 475 F. Supp. 950 (S.D.N.Y. 1979).

The facts of this action are set forth in deta;l in
the August 27th decision. Defendant Deutsch now asserts that_ 

. the Court erred in failing to dismiss the action as égainst him.

in eésence he argues that because the statements allegedly made‘
by him were directed at the Scientology mo;ement in general,
and not at either of the instant plaintiffs, neither of these.
Plaintiffs was defamed or, conseguently, damaged.

In order to make out a cause of action for libelra ‘
pPlaintiff must establish that the alleged defamatory'rémark'was

directed at some specific individual or group and not merely at -

an "indeterminate class." Gross v, Cantor; 270 N.Y. 93, 96, 200

N.E. 592, 593 (1936); Schutzman & Schutzman v. Néws Syndicate Co;;

60 Misc. 24 827, 304 N.Y.5.24 167 (Sup. Ct. 1969). Where the de-
famatory remark is found to be directed at a “"small®” group as a
' whole, however, it has been held that suit may be brought by any

member of that group. Neiman-Marcus v. Lait, 13 F.R.D-‘Bll, 315

(S.D.N.Y. 1952). See Arcand v. Evening Call PubliShing‘Co., 567

F.2d 1163, 1164-65 (lst Cir. 1477).
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The defendant asserts that the alleged defamatory
: remarks refer to the overall, worldwide Sciéntology movement,
of which there are more than five million members (over three

million members in the United States) and numerous organiza-

tional instrumentalities. Accordingly, as the group allegedly

defamed is extremely large, the defendant claims that no indi-

vidual within that group can sue absent proof that that individua;y

was a specific target of the defamatof} languagae. See Neiman-
| -~ )

¢

Marcus v. Lait, supra.

Conversely, the plaintiff asserts that the alleged de-
famatory language relates to the very limited group of Churches
of Scientology in the United States. As there are onlf twenty-

two such churches within that group, the plaintiffs claim that

~all members of ﬁhe group can sue. See Gross v. Cantor, supra.

Where tne truth lies in this matter is somewhat upélear;
‘The_Court believes, after haVing closely examined tﬁé al]eééd
defamatéry language in the éomplaint, that the plaintiff willx
havé difficuity proving that the language relates to the limited
group of Chﬁrches of Scientology. Nevertheless, we cannot say at
this time, as a matter of_law, that they will not be abie toxﬁo
so, and thus show that the alleged defamation related to thesé

plaintiffs. See Fetler v. Houghton Mifflin Co., 364 F.2d 650

(24 Cir. 1966). See also Mitchell v. Bindrim, 92 Cal. App. 3d

61, 155 Cal. Rptr. 29 (1979), cert. denied, 48 U.S.L.W. 3370 (U.S.

Dec. 3, 1979). Accordingly, the defendant's motion to reargue

as to this point is denied.
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k In its August 27th opinion the Court expressed its
~doubts as to the ability of the plaintiffs to prove the exist- )

ence of the "actual malice" on the part of the defendant that is

necessary in order to establish his 11ab111ty. Church of Scien-

tology of California v, Siegelman, Supra, 475 F. Supp. at 955,

The Court has now expressed its doubts as to the ablllty of the

{plalntlffs to demonstrate that the alleged defamatory remarks
;.] .
made were directed at them rather than at some farrlarger grour

‘Nevertheless, as to both issues discovery has not as yet been‘ﬁ”
1/
completed, and the Court believes it would be premature to

© reach any final determination on these issues. However, in view

f7ap of the importance of preventing potentially frivolous suits where - -

‘ f rst amendﬁ t rights are ccncerned, and in view of the continu-

" ing approprlateneSS of summary judgment (though apparently llmlted

by the Supreme Court's recent decision in Hutchinson v. Proxlmlre,

99 s. Ct 2675, 2680 n,9 (1979)) as a means through which to resolve"

many such cases, see Nader v. De Toledano, F.24 ,(D.C.

'Clr., July 31, 1979), the Court makes its determination as to the

'instant motion, as it .did as to the defendant's previous motion,

1/ Discovery in this action has, it appears, been proceedlng
' at a less than rapid pace, with frequent dlsputes arising
between the parties. :




-l -
2/

yithout prejudice to renewal upon completion of discovery.
Finally, the defendant has - asserted that the
Court also erred in dismissing his counterclaims that allegéd‘ :
violations of 42 U.S.C. § 1985(3). 1In this regard, and con-
trary to the defendapt's assertions, the Court has previously
consiéered and rejected as insufficient for section 1985‘pur-
poses, the overbroad class, which has been charactefized‘as
consisting of members, former members, and persons disseminatiAg:?
informaﬁion about, the Church of Scientology, butgﬁhich in es~ iﬁ

sence is made up of persons who are critics of the Church.

Church of Scientology of California v. Siegelman, supra, 475 F,
Sﬁpp. at 957 n.19. Having been presented with no compelling
:reason why this result should be modified or reversed, the Courtz
reaffirms its conclusion ﬁhat this "vague and amorphous class

was not formed on the basis of any invidious criteria,"” id.,

475 F. Supp. 957 and, accordingly, that the defendant's counter- o

claims brought under section 1985 must be dismissed.
The defendant Deutsch's motion for reargument

this time, denied in all respects.
SO ORDERED:

Dated: New York, N.Y.,

December 19, 1979. i /M

U.s.D.J.

2/ 1In this regard the Court reaffirms its statement in

- Church of Scientology of California v. Siegelman, supra,
475 F. Supp. at 956 n.l6, that "should it be ultimately
determined that this su1t was brought without cause, or for
the purpose of harassment, the Court will not hesitate to
order the imposition of counsel fees upon the plaintiff,

See Nemeroff v. Abelson, 469 F. Supp. 630 (S.D.N.Y. 1979)."
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CHURCH OF SCIENTOLOGY OF CALI-
JFORNIA and Founding Church of
Sdenlology of Wullilﬂon. D. C., Pain-
T

'y ".'.'.A 7, . ‘ v, -; PR A . + -

James SIEGELMAN, Flo Conway, J. B.

‘ Upphcott Company and llorrh !

Detbcl. Dde.‘nh. B

. Ne'13 Cn. ms(mm -

Umhd Shta Duu\ct Cour?,
i D. New Yut.

linc'i'{.'

ormer member of the organization, and

<« 4defendants counterclaimed for prima facie
";‘M:bmeofpmwu,undmpuuyw

deprive defendants of their ‘constitutional

"+ righta. The District Court, Goettal, J., held .

that: (1) statements which were pude by

“:" defendant muthors and which were replete
infoq:ugdeonduou about meth-
v‘gf‘o&:ndmkauwdbrdigmm»-?
""" sation and the effect such methods and
;;-mmmme{-m“mm‘
",beenwlddunngtbemdlbeirmvob-
-."pbon.wdmvnnnumng lmd sate-

wments did aot go beyond what one would

toﬁndhlbukduenniondt‘
;.. controversial nhpom organisstion, whneh
" wasa pubhc figurc, and thus such stele-

“‘ments eould not be

the basis for lelmoul
wgtnmuon" defamation action; (2) fact

:" imue " existed ‘a8 10 ‘whether defamatory '®n
statements of fact made by former member
" of religious organization were made with

sctual malice, precluding summary judg-
ment as to that defendant; and (3) counter-

claim sufficiently alleged eause of action

" against plaintiff religicus .ndety for peima

facic tort; however, de.endnnu' counter-
claim failed to allege cause of action for

ahuse of pmu and eonspiracy to deprive

de!endanu of their eomutubond rights.

S
Order wcordmg*y pEe T

et

1. Censtitutional Law o=84

Pesting in court the truth or {ulsity of
religlous beliefs i barred by the First
Ameiadmut; courts must remain neutral in
matters of religious doctrine ‘and practice, *
avoid involvement in affairs of any reli-
g\oui’ oqamuuon or group, Sind resist the
mnkxu of any type of ecclesiastica! deter-
minﬁkm US.C.LConlt. Amend l

2 Co-muﬁonl bw c-u' :
When alleged defamation relates to
secular matters and where issues can be
resofved by neutral principles of law,-the -
l-‘lt# Amendment does not bar a defams-
tion suit brought by » nhpom orguuun

o, AUSCACone, Amend 1% 2oy

' fa’“’:;“’lﬁl%ou:mmﬁon Imoqht. defuna-' - !
lion:uuunnnmthon publisher, and &
'mﬁon suit brought by religious organiza-

hw&- i
I‘he l"u'lt Amendmentdnd noth‘rdd&- :

bon, since the alicgedly defamatory re-
lnuhdndnot,on&eirhee,nlatetothe
validity of religious beliefs or practices, but
aedt with the allegedly debilitating pbyn-

" cal and paychological effects certain actions <
bybenllz‘lomupumhoolndtpou Iu;-'; :

henbeu. U.S C.Qﬁ(‘om Amcnd. l.

¢« .na Shn‘u' o-n e, {, '.

¥ lﬂmounorxumhonmnotpndud— .
o’ fmm bnngmg defamation suit merely -

h#u-:’it m n u-odatum tnd mot ln -

-,

\nc!ndull. Fors e
i.ubeludShadu amn

s

+ V'Plaintiffs that were component parts

of } Jarge worldwide religious movement
.which elaimed to have over § million adher-
‘ents, which had taken affirmative stepa to
ﬁ"ct public attention, and which had s

-hvely sought mew members and financial

cobtributions from the general public were
“public figures,” and were thus required to
prove that defendants made statements
knswing them to be falee, or with recklese
disregard as to whether they were felse or
not, in order to recover in their defamation
suit. - TN R
R See pub!k:ntion Words und Phrnu

{: for other judidnl constmcﬁom u-l

1 definitions. v
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LHULRUE UF DUIENIULUGY OF CAL. v. SIEGELMAN
Cite as 475 F.Supp. 900 (1979)

6. Pederal Civil Procedure 2515

-

+ In defamation suit brought by religious

‘organization againet cosuthors of & ook,

publisher of the book, and & former member
of the erganisation, fact issue existed s to
whether the allegedly defamatory remarks

: mm-dewithnmdnaﬁce.
‘7. Uibel snd Slander =12%(1)

.+ In defamation action, whether ->pn>rvbc-
ulu statement itaelf could constitute 8 fact

- or an opinion i8's quesﬁon of law to be
‘:deteruunedbytbeeo\wt. ,

v','thnl‘M.-O(l) :
k i+ . Statements’ which were mnde by de-

le.dnt suthors “and which were repiete
with epinions and conduuonl about meth-

‘odnmdmuudbynlwm»
.+ sation end the ‘effect such methods ‘and
~ ' priietices had, recounts of what authors had

" been told during the course of their investi-

R ke ST

N

o gution, and some unflattering factual state-
* ments did not go beyond what one would

expect to find in ‘s frank discussion of a

~ eontroversial religious organization, which

was ¢ public figure, and thus such state-

: s -vmu ewld not be the bnsu fa hhpoul

'i. Fedoral Civil Procedure €=2518 °

hdefmbonnuonbrouzhtbynli-

»"'moua organization, fact issue existed a8 to

. whether defamstary statements of fact

s b Torts e=28(1) :

‘..mndebylmumberofrehmmm
" isation were made with actual malice, pre- .
-~ ecluding nummu'y judgment e o ﬁnt de-

‘. fendamt. <. S :

.. . i...;Couplmy blﬂ

«",'o“.. .
! Vo

oo

Process .-l‘ll

¥ Lk

Counterclalm filed by suthors und pub-

" Hisher named defendants in defamation ac-

X .v.,. A

951

prive deflendants of their eonsumuonnl

nghu.

Cohn, Glickstein, Lurié, Ostrin & Lubell,
New York City, for plaintiffs by Jonathan
W, Lubell and Audrey J. lnm New York
th, of counsel.

Clagk, Wulf, Levine & Peratia, New York
Olty, for defendants Siegelman and Conway
by Melvin L. Wulf, New York Cny, of coun-
'ael. .

. lata Bchnb Klu & Dwyer, New
York City, for defendant Lippincott by Pat-
rick A Lyons, New York City, of counsel.

 Rosper & Rosner, New York City, for
defendant Deutsch by Jonathan lamer,
New Yu'k Gity, ol eounsel. - ,

- ¢

OPINION

GOETTEL, District Judge:

" 1n this latest libel action brought by the
phmuffs, two branches of the litigious
Church of Scientology,! motions have been
mndebyﬂtvmdelendunutodumu
ﬂn complaint for fu’lum to state 8 claim
" wpon which relief may be granted, FedR
GVP labXG) for judgment on the plesd-

. Fed.RCiv.P, 12(c), and for summary
T}udgment, Ped.RCiv.P. 56. The plaintiffs
"have eross-moved to dismiss the eounter-
éhiml raised against them. " °

'l'he delendmu Slegelman and Comny
ml.beeo—outhonpfu:ebookSmppm(
America’s Epidemic of Suddes Personality
“Change, which was published by defendant
J. B. Lippincott Company in 1978. In this

. . ‘r,.
)4‘~, b

' bobk the suthors attempt o explore what

they describe as the “phenomenon , .
[of] sudden and drastic alterations of per-
‘sonality,” investigating in the process the

" counterclaim failed to allege cause of action

~ the Church of Scientology was a party revealed

.tion sufficiently alleged cause of action effects on personality of the techniques

mlnd. plaintiff religious organization for used by many of the current religious
prima facie tot; bhowever, defendants’ “eults” and mass-marketed self help thera-
ples. Included among the many groups
for sbuse of process and conspiracy to de- studied and commented upon was the

J. A fexis scan provided this Court of reported = T, Motion of Defendant Deutsch to Dismiss
decisions in the United States courts in which Complaint, for Judgment on the Pleadings, or
for Summary Judgment Dismissing the Cop-
the existence of thirty such cases. See Exhibit plaint. . . - ;

1
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~ Church of Scientology.! The plaintiffs now

- contend that included among the passages
ulhebwknhun‘mtheChunhofSaen-
tology were a mmher of b»ghly dtfamtory
comments. ::

Followm( pubheaﬁon of &Ippm[.
utmltolthefaw-tmnentedbyit,

. and the topic generally, the defendant Sie-
‘geiman, along with the defendant Deutach,

8 former member of the Church of Scientol-

qy,nppund-gmontheryndmted
television program “The David Suskind
‘ The plaintiffs sllege that during
lbeewhedthmumhmdtbeu
defendants, in response to certain questions
Mnﬂd&defmtury comments about
~the Chureh® The plaintifts additionally ss-
‘sert that further defamatory remarks ware

,TMMWMWW“""‘u&amnnmum(m).mn

- terview which was ’ubl'-hul ia People
mu’ Boeapt s "*’ "

~ The plunuﬂl h the instant .cbon the
Chumh of Scientology of California, vhu:h
s registered in California as » non—prom.

" " religious enrpoubon. ‘and ‘the "Pounding
Qurddﬂaentnlogol'uhu‘ou DC,’

-;‘r"_,yhnhhwhw-hm.,ncbm
' m-pnﬁgnnpmmwnm,mpnd

. the warldwide Scientology religion of which

 the plaintiffs asmert there are more than
. five million inembers, over three millica of
-:tie-hthl!l!ud&u Nu-emluul
~ churches " of 3 ‘wre located
~~ throughoit tee Usited States and n vari-
" ous foreign eountries® The plaintiffs se-
‘sert that Uheir individual churches have
been sericoddy ‘Injured by the defendants’
'dle(ed de!mlary slatements, and that e
lmuhﬂheunbﬂity\oluuchonusm
profit mmnhonhlhvn seriously im-
peired. The plaintiffs now seek damages
qdmuﬂolthedefendnnu L

B M&udhm:\gwlvo-
.. bundred and fifteen only seven and one-
hﬂfdlbeu&dmmnymlbmaumh

'deuldogy

J'a. Although Mr. Swimdlaokpnﬂhﬂwds—
cuszion,lei!hcrhe,munyoltheuwm
mtluu,'u!nanduddmdmulnlhsw

e

IO FLULRAL DULTLEMEN |

The defendants have alleged a number of
grounds upon which the complaint should
bedismissed. They first amert, characteris-
ing this action as one comesrning statements
of. relxmoul practics and beliefs, and eiting
mllon(hneofSummeCouna-s,thst
uﬁmt-bnmdbythfnemmd
establishment dunu ol the hnt Amend-
wt.. '_ . ." R
) It is wel nubluhed dm. "u-hng in
the truth or falsity of religious beliefs

is"barred by ‘the First Amendment”

Feunding Chureh of Scientology v. United

States, 133 USApp.D.C. 229, M3, 400 F.2d

1448, 1166 (DCCir.1900). - . See United
Sates v, Ballard, 822 US. 7T, uamm.
GQLEd. 1148 {1944). Courts must remain
néutnlinmmndn!lxmsdoﬂnmnd

Epperson v. Arkansas, 893 US. 97,

iivo!vement in the affairs of any religious
ofganieation or group, Wolman v. Walter,
@ US. 29, %7 8.Ct 2593, 83 LEd2d T4

(77), Everson v. Board ef Education, 330

t‘l, 67 S.Ct. 504, 91 L.E4. 711 (1947), and

the making of any type of ecclesiasti- -

determination, Presbyterian Clurch in

Usited States v. Holl Memorial Preaby- -
wﬁamb,wu.&m os8CL 01,21

L,EQ.2d 658 (199), see Serbian Eastern Or-

thodox Diccese v. Milivojfevich, 426 U.S. 896,
96 8.Ct. 2372, ¢9 L.E4.2d 151 (1975). As has

Woéa soted, ‘the Pirst Amendment rests - -

government esa best work 1o achieve their
lgfty aims if each is left free from the other
within its respective sphere.” McCollum v.
Board of Educstion, $33 U.S. 208, 212, @8
$.Cu 461, 465, 92 LEQ 649 (1948) -

[2] The defendants amert that this doc-
uine of monentanglement with religion

bars the bringing of a kbel action by a
religious denomination, such as the Church

tAppuenﬂynﬂdtheuhuldmmhun

: -rpuuelyincapamedhnnwhmdﬂby
muatu:mxm :

‘. The First Amdmenl states lhit, ';Conm E

. shail make no luw respecting an establishment
of religion, or prohibiting the free exercise
. thereof, . . ,” US.Const. Amend 1,

Ao mewws T oy s guentater g te Soan g, o

-
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Clie s 478 F.Supp. 000 (1979)
of Scientology,® whrn the alleged libel re- such questions are presented. Aocordingly,
lates to the validity of religious beliefs and  the Court finds that the free exercise and
swactioss. The Court agrees that .where establishment clauses to the First Amend-
- walidity of religion: belicfs are at issue in- mtm.ohutoﬂmuhon
volvemest by the judiciary would be map- :.-» . .
propriate.  See Timijott’ v. Paulsen, 230 [4) lhvmz deterunud that this action
FSupp. 3 (N.D.lowa, 1964). It docs not is not ‘precluded by the’free exercise and
follow from this. however, that simply be- establishment clauses, the Court must mext
cause § religious erganization is & party 0 ‘turn o more traditional defamation son-
.mmm"&.ﬁmnm’dhm m.nddem'hwmmuﬂ
<~ distely categorinad a9 3 theologial dispute.  ghurehes constitute public figures within -
; “e;e&etdles:d'dkfgu‘g:rehww the doctrine of New York Times Co. v.
« - secular matters, w issues can
i “Bbe resolved by neutral “principals of law, no m‘:: ?,:3: 3‘. “ E.OL 71'0'. “
f' ©_ First Amendmeént bar existd “As was Boted Tt R
* '« "Dy the Supresie Court is & somewhat'gif- - hN"YwU’M"-WM'
... ferent context, “[<Jvil courts do not fakibit Public official could not recover ia defams-
; hmgfmw,b,m Buthmtprooﬂhnuhedefendutunde
.‘ M' P'uby(m Chureh ﬁ ‘the ‘mthmdde-dmrdntovbethcltvu
e vmudsma v. Hull blemorial Pfubﬂen “false or not. ‘ This standard of proof has
uaumbassus nmmsc:..:bos beenextendednutoupplylopubheﬂ( :
n the instant de_,uuu'e!l-pubbcolfm Curtis Pub-
| ;mfm:y m&‘,’h “"":‘,’::“nm"""m Hibing Co. v. Butta, 858 US. 10, €7 8CL
relate to the validity o religious beliefs or MlaLEd.MIM(lﬁs‘n. Thereafier,
' : hwhmumuwmmmmhm'w :
Wekh, Inc., 418 US. 823, 345, MSCL 2997,
3009, Q1 LEA2d 789 (1974), attempled to
" 'define the ways’ L} 'tlch (Y penol eonld
heome a public ﬁ‘nn LT
lvoid lny entanglement with * “Por the ‘most part those who stwn uns
qneabou sbould the,v arise, lt \hu _time no chuu Invg ’numed roles of upeasl

»; htmmam u-aa poe ‘cum ol.!d.zdmnt‘ll;.mthu
sazqmusmncmmuu 5. have also been allowed t0 maintain such ac-
(DC.ChIQSQ),hmﬂMth - tions. | See, ¢. g, Friends of Animals, Inc, v.

Amcimdrurw.amw N.Y.2d 1065,
416 N.Y.S.2d 790, 390 N.E3d 288 (1979); Coile
~ Flscher Rogow, Inc. v. Carl Ally, Ioc, 2%
-+ AD2d 423, 286 N.Y.S.2d 536 (Im Dep't. 1968).
. In Cole Fischer Rogow, Inc., suprs at 427, 288
" N.Y.S.2d at 362, &t was held that for a corpors-
Ummmhddmuodlwumy
M A A‘

X ﬁhhwwmwﬂdm&ymh-
.. jure plaintiff in s business, profession or
~ .- trade, and must ‘impute to the plaintiff some
- quality which would be detrimental, or the

ey v“:“(r‘f'ﬁ»’{: R

Ay e ey v

- Mviduak, their rights 1o compensation for
- damages is non-existent, and that therefore the

action should be dismissed .The Court, how-

- . ever, finds no merit to this claim for, while it 1s

;| true that the great’ majority of defamation
aseshvebeenhmh&bthvidudswpm-
" tect their reputation, see, e. g., Herbert v, Lan-
do, — U.S. ——, 90 S.C1. 1635, 80 L.Ed.2d 115

(1979); Tum lfx'.v Firestone, 424 U.S. 448, 95

absence of some quatity which is essentied to
mwcmmmdmomam
fession or trade.'”

Thus, If the plaintiffs, merhlvmgesuhluhed
* the Nability of any or all of the defendants, can
meet the Cole Fischer test and show direct
" injury, they wou)ddnnbemtldedlocompen
lationfordlmagel e

Yt e, T




» o N.Y3d 415, 386 N.Y.82d a7, ]
5 B, As was Tound in regards
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prominence in the affairs of society.
Some oorupy positions of such persussive
* power and influence that they are
deemed public figures for all purposes.
More commonly, those -classed as public

v figures have thrust thenmiselves 1o the -

- . forefront of particular public controver-
. 4 sien in order Lo influence the resolution of
- .the issues involved.” » . P v
T 18] Applying this standard (o the facts
' the imstant action the Court finds the
plaintiffs, the Chureh of Scientology of Cal.
" Mornia, and th‘e}‘mldingChunhof&iea-

<8 of Washington, D.C., o be ‘public
" figures.
- of & large world-wide religious movement

which glaims to have over five million ad-

bereats” Unlike the plaintiff In Ticme, foc.
* Y. Firestose, 424 US. 448, 96 8.0 964, 47
LEd2 156 (1976) the instant plaintiffs
have taken affirmative
seck gew mem-

Gannett, 40

" genera! public? See James v, Gan,
9 NE2

# | another religious " kstitation (the. Goepel

Bpreading Church) this Court believes the -

.+ Curch of Scientology to'be “fu)n estab-
- Bshed church with substantia! eongroga.
e, toan U T T which] seeks o play ‘an
tnflueatial role in ordering society.’” Gos-
.= Pe! Spreading ' :
. Co, M7 USAppDC. 807, 208, 454 rad
7 71060, 1051 (D.C.Gr.1971). The Church of
.. Bcientology Bas thrust itself onto the public
. meene, and accordingly should be

y
v

beldtdt.be
~ @ringent 'New York Times burden of proof
" in attempting to make out its case for defa-
‘ thm‘l was bed that o’
socialite tnvolved in 2 heavily publicized (with
- extensive mectia coverage) divarce action was
: figure since such publicity had
= been 0 obtained as a result of the
- plaintiff being "omnpelledmgolqcoun by the
: .-'smchordtrloohulnlecunkmhuntht
- -bonds of matrimony.” i at 434, 98 5.CL at
v “j"‘ PRI L ARE R e
& The plaintiffs, in onder to attract both contrib.
) monandnewuﬂmthw&heknlim utd-
.Jize street-gide salickations, distribute large
: w\ounuofmmednuua,uxdtendmmq\m-
» edllmmthuugh(_fhmﬂn.' iy

e

.The plaintiffs are component parts

o

Church v, Johnson Publishing

mation. - See Church of Scientology of Cali-
fornin v. Casares, 455 F.Supp. 420 (M.D.Pla. -
1YW); Church of Scientology of California
v. Dell Publishing Co., Ine., 962 F.Supp. 767
(ND.Cal1978) %" ‘See aigo Prieads of Ani-
mpls, Inc. v. Associsted Fur Manuf,

-Ine, 46 N.Y.2d 1085, 418 N.YS.2d 790, 390
NEM2e9m) . - 4 ~
%) Holding the' plaintitfs 15 the New
“Yark Times burdes of proof, Bowever, doés
.'@efendants Deutsch and Lippincott M (de-
feadants Siegelmas and Conway have
~Jollied in this motion) amert that the plafs-
;it!q cannot sstisfy the requirement ’of
proving actual malice, and that therefore
ﬁmr.vhdzmt .should be granted. -
«They furiber state that such summary dis-
 patition is ‘particularly sppropeiate, and in © .

. .faet may be “the ‘rule’ and Dot the excep- . . -
R L : steps 0 attract pub-
T e e e e Jie altention, and sctively y mem-
L R OIS S LR bmandfmamaleontribybomlnm_tbe

tion,” Guitar v. Westinghouse Electric
Corp, 396 F.Supp. 102, 1053 (SD.N.Y.

siry s 83 to prevent the ltiguﬁoq from
having any potentially ehilling effect on the
exercise of free speech. See Bon Air Hote!

< v¢ Time, Inc, 428 P24 868, 884 (Sth Cir...."

W), Oliver v, Village' Vokee, Inc, 417 .-

.. The Court is similarly

s5 ek g
damaging effect a frivolous suit could have
upon the exercise of First Amendment
_Fighta. The propriety of granting symmary
Jodgment where actual malice has been al--
ngbt by the Supreme Court’s recent gro-.
nouncement in Hutchinson v. Proximire, -
4 US 99 SCL 2675, 61 LEd2d
?1 (1979). In ita_decision the Court noted
18 o Del Publishing Ca. the court, aithough
. mot directly addressing the public figure issue,
applied the New York Tunes actus! malice
standard in detemdnuu_:l: motion before ft
P The plaintifls assert that &8 & result of de-
" fects in the defendant Tdppincott’s moving pe-
“ pers, such papers should not be treated as ones
(orwnunuy:udgnnm(tm simply as sdditions
N toﬁnepnpenmﬂngtomunhsunmxhim.)
*In view of the Court’s disposition of this mo-
Bon, however, there s o m-ed“to resch this
ERAE SRR N

B P o S L

Bot -

1975), tn defamation actions, and s neces- 2
P.Supp. 285 (SD.N.Y.1976). 75 oo T

Kged, however, bas been' cast into groat  {




CHURCH OF SCIENTOLOGY OF CAL. v, SIEGELMAN

955

Chio an 473 F.Supp. 580 (1979)

= s doubt as to the validity of the “so-called
‘iule’ that summary judgment is more ap-
propriately granted in defamation actions
_thnlnothertypaolniu.wdmh@mt
“[the proof of ‘Betual malice’ calls »: de-
+fendant’s state of mind into question, New
Fark fimes v. Bullivan, 376 1S, 964, 84
<:BCL N0, 11 LEI2 685 (1964), and does
st taadily lend itself to summary disposi-
tion.” . . e TN s Fe IR .’;'l.;}
~+ 'The plaintiffs have glieged that the de-
Tamatory remarks were made with actual
3, ymalice and that therefore the Nes York
: supporting material submitted as to ‘this
S 27 ‘point s far 'from sonvineing, the plaintiffs
. -have managed to place” the defendants’
.. mate of mind into question, and, in view of
R - ‘the ‘Supremie’ Court's statement In" Proxi-

S ‘mire, the Couirt docs a0t betieve it approget-

‘8le o grant summary judgment at ‘fhis
time. . This determination is made, however,

e i R SR N -
. §

N *1,’?":’7‘ .

.+ ing made after additional discovery has
o ) va hn mnduc?_ed." v'u'--" . sl

Biew "\; A ~,V._3.‘

(7] Pinally, the’ defendamts argue that %

Lo, fﬁemﬁalmhedﬁnumtmcub-
i+ Jack of actual’ malice, it ‘must, still diamisa
7T the complaint because the alleged defarha-
;- “.tory statements sither are not libtlous, or
1o ‘onstitite eXpression "of 8pinion. Jn Chia

7rh - Pegand i has beeheld that “Tujnder the

. ‘First Amendment there is bo such thing as
"8 false Wen,® Gerts'v. Robert Welch, 418
"o S a1 339, 94 8.0 at 3007, and thus sn

»

173 Topinion, [hlowever pernicious™ cannot be |

.. the basis for an action fa defamation. See

PN TR ;.'.,,;*,--.‘.t-‘«~_~ FORRE v
: 12. o kight of the Court's ultimste determiaa-
: AT T D A !.;’,‘: . :'... raiaess B I "um & (0 the m.‘.h‘ defendants w.
LN, :;g RRVEN g,.»,’,;-‘;f;; ».4‘.:-\%;‘ rv;.',_»,..‘"."m <3, u-_m k 4. VAR, c“m.y, and WM e m-»y
. such motion would, of course, onl
. apply as t0 defendent Dewtach. . .

3. Siee, ¢. g, ¥ 10() of the complatnt: |«
Y. 7% 0’ our ‘opinjon, however, Sdieitology does
-~ "“not lead people beyond faith 1o absolute cer-
mntyqthds!bﬂnwbvdidwwy
. - realistic hallucination. The crude
;»v"iofoudiungha&sumuuophumnheuu
. and on the individual's ability to distinguish
+ . between what he is actually experiencing and
- wh_athehm]ylmnginln; mblwre!olum

Yoe

‘

B ,mthout prejudice t5 any future motion be-

Buckley v, Littel], 539 F 24 882, 889 {2d Cir.
1976). Whether a particular statement is ;
beld to constitute a fact or an opinion is “a
question of law,” Rinaldi v. Holt, Rinehart
& Winston, Inc, 2 NY. 309, 381, 397
N.Y.S2d 943, 950, 866 N.E2d 1299, 1306
(1977), o be determined by the Court. See
-Letter Carriers v. Austin, 418 US. 604
8.Ct 2770, 41 LLEd.2d %45 (1974). i

* “The ‘plaintiffs have alleged in their com-

plaint the utterance of twenty-three defam-

story statements by the various defendants; .
‘ten by Siegelman, Conway and Lippineott
‘arising from the publication of Snapping, .
‘und contained in count ten; one by Siegel-

‘man, ¢ontained in count eighteen, and eight
By Deutach, oodtained in count nineteen,

arising from the Susskind interview; and

“four by Slegelrian and Conway arising
“from’ the People magazine interview, and

sontained in eount twenty-seven ~After
;eareful examination of these statements the
Court finds that many of them age clearly
either pon-libelous, or statements of opin-

lon, and thereby may not be the for an

FETLE ST

agiinst Siegelman, Conway and

5

Megatio

gootained in eount ten, the Court ean find

Mothing in these statements capable of fis-
ing W the level of & malicious false utter-

Enoe mecessary for recovery in defamation.

These statements are replete with opinions

and conclusions “about ‘the methods and.

"practices used by the Church of Scientology

and the effoct such methods and practices
dave,” recounts of what the authors had

o T f1 8 1o de s of ackoce
18 See, e. g, % 10(B) of the complaint:
7" “It may also be one of the most powerful
“ religious cults in operation today: The tales
" that have come out of are nearty
~ hm&hﬂmummwlm

mmmlmlm'bwmmwmm-

ty and respect around the world in less than
© twenty-five years. It has also gathered an esti-
. mated 3.5 million followers. Nevertheless, the
"'repon{wehvel&nmdwdlnghgm
‘*dm"fesearth.buhlnthenndlaandm”- -
" sonal interviews With former Scientology high-

told during the éourse of their investi-
gation, and some unflatiering, though not
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defamatory, factua) statementa, Nope of
these statements go beyond what one would
expect to find in & frank discussion of a
controversial religious movement, which is
& public figure, and thus mone of these

-Statements may be the basis for an sction in

‘utterances in
counts eighteen and twenty-seven eannot

" purvive jadiclal scrutiny. After examining

the defamatory language attriboted to Sie-
geiman in eount eighteen the Court finds it

+ o be & statement of opinian, albeit & rather

and thus aot actiorable. As to

lleged defamation econtained in count
fwentyseven the Court ance again finds
dimp&phpnjxdqﬁnionnnd

- sxflattering, Bat non-defamatory, factual

. attributed to the pther defendants, defama.

patementa, sone of .which s actionable
L I9) 'h:rmng finally to the alleged de-

famatory pemarks ‘made by defendant
Deutach on the Bussking show, the Court

- finds that questions exist which praciude

disposition st’ this ‘time. ‘The statements
wnlike the ones

o - Jory staternenta of fact. * Dautach apserts as .
' ~V.‘;’c-m.,mwmm¢m ¥

B N oL C UL
C B S e g §10C) of e complars

et B
XSRS

Ff;mandmmUynvm
S ;;Mmb"en-tm-n,

1 begin. The auditing
e s

’

1

Bl A

il

2

u:'t..'" or

sign of trsuma on. the part of the subject,
The goal of auditing is 1o bring all the individ-
-ual's responses within the range of normal on
the E-meter, Using a technique that bears only
superficial resemblance w the popular method

a defense both that he believes the state-
ments o be true, and that, in any event,
they were all made without sctual malice,
He aleo amerts that the statements alleged
were not addressed to these plaintiffs but
ragher té Scientology in general, and thus

thnthneplmmfhmmthrdduned

nqr damaged. - .
utierances in the complaint were a0 odited
uldphmdwtuleonunlqtohw
ly misleading. , These defenses, however,
rlieqmﬁqnofflctqhietgunmgbgcb-
cided st this time. See Proximire v. Huteh-
ingon, -— US —— % 8Cu 27, &1

aL - ‘

fendants Siegelman end Conway, and the

- motion W dismiss of defendant Lippincots,

84t Deutach s, at this time, denied ¥

{190) Having thus disposed of the de-
fendants’ motions, the Court mext turns its
attention to the plaintiffs’ motion to distniss
the counterclaims for' pri

are hereby granted. The motion of defend-

17. Tie defendant Deutsch had Initially aiso al-
“leged o counterclaim - based
§ 1963, Upon the plaintifrs
instant motion, however, the defendant chose,
“qtdtecornu)ylnviewdthcucudthhme.

-_woonsenttothcdisnﬂsmdmsdan

-
B
3 el ERE

.. Asordingly, the motion to diammise of de-

won 42 USC. -
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Clie 20 473 F Supp. 9800 (1979)

It has been held that ih order to be liable
for & prima facie tort a party must be found
guilty of having inflicted intentional harm,
resulting in damages, without legal excuse

Or justification, by an act or series of acts

‘which would otherwise be lawful. ‘Sominer
_v. Ksufman, 88 A.D2d 843, 390 N.YS.2 7

. ist Dept., 1977). -In the instant sctice, the

defendants allege thiat the plaintiffs, acting

, With malice anid without excuse or justifica-

t 000. .?\l'htﬂﬁu lawsuit solely for the

" Beientology, ihd that as & result they have

-+ suffered monetary damages. Proof of such

v - ‘would establish & prima facie tort, Rager v.
McCloakey, 305' N.Y. 15, 111 NEM g4 -

+ purpose of punishing the defendarts for

‘their expreasion of sdverse opinions about

DER -

(1958), and would thereupon shift the bur-

", den 't the plaintiffs’ who would Bavé o
. gwove that such eonduct was privileged.

4. wtage of the Mtigution X
. - tainly sot elesr, contrary to the plaintiffs’

the Court st this
are sparwe, it is ‘ebr-

-claim, that the defendants will not be able

T4 48 et their burdea of proof, According.

"L The difendany?

I 1, the“motion
g

e el AT T
socond  countérelaim
" alieges “sbase of process” by the plaintiffs.

. Abuse of process his been defined £ the

: "‘f'\'.'nilmi;'cr perversion of regularly imoud

3

w

AR Y 4 R AR

process for a'purposc not justified by
of the procems™ Board of Edu-

Amoc, 38 N.Y.24 397,

=400, 390 N.Y.Sd 635, €9, 833 N.E24 275,
20 °(1975)%  The defendan's allege that

the plaintiffs oo abused process when they

., served each defendant with & summons and -
" complaint for the sole purpose of harassing,

‘discouraging and intimidating them from
further eriticizing Scientology. .Upon elose
examination, however,” the Court h;!ievu

~ " that while such allegations may scooed in a

R R U T Poatom Ciat
18. ' this regard it has been noted that even a
Y mmwm\numugrmzwmm
,’dmsvhenhoaﬁkunduﬂylou:-
complish the result for which R ‘was created.

, . See Prosser, Law of Torts, $12) (4bed. 1970). |

¥

suit for malicious prosecution (vbrought af.

ter & successful termination of this litiga-

tion), they ‘are insuffigent to. sustain »
cause of action for abuse of process. Hop-
‘penstein v. Zemek, 62 A.D.2d 979, 408 N.Y,
824 842 (24 Dep't. 1978) (the mere institu-
ﬁouoludvnmonlqmmm,udm-
plaint & not legally considered sich process
#8'is capable of deing abused and thereby
does not afford » basis for a eause of action
for abuse of process). The plaintiffs’ mo-

1tion to dismise the d‘eleadnu"‘ counter- -
,dninytornbuaeg!mi'mw!. x

. The defendants’ final counterclaims al- .
lege that the plaintiffs, along with other

not-for-profit ‘eorporations and organisa-
tions affilisted with the Church of Scientol-
-0y, have engaged in & conspiracy to de-
‘prive 8 clam of individuals, of whom the
defendants were a part, (described emsen-’

Sially as consisting of eritics of the Church
. of Scientology),® of their constitationally- .
protected rights in violation of 42 USC.

§1985(3) The plaintiffs have moved to
dismiss, amcrting that such class was mot

dismiss this counteier, >50rmed on the basis of arty lavidious erite-
Yo dismis this counterclaim 'y ond thus that the defendants cannot
w7 war” - gatisfy the prereq uisites for maintaining a ..

_section 1985 action. ' Griffen v. Brecken-
ridge, 403 U.S. 88, 91 S.Ct. 1790, 2 L.E42d

838 (1971); Jacobeon v. Organised Crime -

and Racketecring, etc, 844 F.24 637 (24
Cir.), eert. denied, 403 US. 965, 97 S.CL
1599, 81 L.Ed.24 804 (1977). A‘Lbough the
Court finds this to be ‘s close issus, we
con-lude that this vague and amorphous _
alleged class was not furmed on the basis of

~ any invidious eriteria. See Rodgers v. Tol-
son, 882 F2d 815 (4th Cir. 1978) (eritics of L

€ity commissioners not A valid ¢lass); Harri.

‘son v. Brooks, 619 F.2d 1858 (1st Cir, 1975)

(residential property owners who own adje-

‘cent residential land fllegally erossed by

industrial access driveways not a wvalid -
class); Kimbl.e v. D. J. McDuffy, Inc., 45

18. Defendint’ Deutsch characterized the class

-, a8 consisting of members and former members,

;- and persons disseminating informaticn about,

.the Church of Sclentalogy. . . ... , -.

.




Jos,

F.Supp. 269 (E.D.La1978) (oil industry .

_workers who had made any prior claim for
personal injuries not & valid clam)®/ In
 eddition, the_defendants have not even
mede 8 minimal showing that the two
plaintiffs, 83 opposed to the world-wide
Scientology movement in general, have con-
spired with each other for the purpose of

depriving thé putative class of their consti- -

tutional rights. Accordingly, the plaintiffs’
~ motion te dismiss the deféndints’ enuntér-
claim based wpoa 42 USC. § 198K3) s

o Ti

Lot e a ' e
221 . C s unol -

Coaway and Lippincott is bereby diamissed.
The motion of defendant Deutsch i denied,
_ without prejudice, however, to s subsequent
" motion upon completion of sdditional dis-
covery. The plaintiffs’ motion to dismiss all
eounterclaims is denied in part and granted
““Phe Clerk will enter judgment dismising
the ‘seticn siuinst defendants, Siegelman,
Conway, and Lippincott.

a-i
A
=

- so Ol'I‘ERED- i
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YTommie W. TAYLOR and l‘rry C\
Peyton, Plaintiffs,

v.

13

TELETYPE CORPORATION, Defendaat,
R . »”
Jaimes H. Bibbs, Thke Bolden, Virgiala

Ray Jockson, Ray Keanard, Wil Sim- -
mons, William Walker, James Walters,
‘Jr., Cato Couley, Joseph Hasris, Earl
Jones, and Godfny Hil, Intervesors.

No. LR-C-TI-68.

United States Distriet Court,
" B D. Arkansss, W. D. .

Aug. B, 1.

" Plaintiffs brought employmeet diserim-
tastion suit, alleging discrimination in em-
ployment based on race.. The District
Oourt, Arnold, J., held that: (1) plaintiffs
made prima facie ease with respect to blaek

employees demoted between FPebruary 28,
1974, and the end of 1976 but lailed t0

_make 8 prims facie case with respect h

demotions in 1977, 1978, and 1979; () em-
ployer rebutted certain employee’s. prima
facie case with respect to first demotion but
pot second demotion and subseqient layoff;
@) evidence established that certain em-
- ployee’s demotion was based at least in part
o his racc; (6) employer rebutted prims

" facie case with respect W0 other employee’s

y.ooa

28, For cases which have found a valid class for
. § 1985 purposes, see Glasson v. City of Louls-
ville, 518 F.23 599 (6h Cir.), cert. denied, 423
U.S. 530, 98 S.Qx. 290, 6 L.EA.2d 258 (1973),
Westberry v. Giman Paper Co., 507 F24 206

demotion, I;id 5) mploygymnb‘und Wim i

facie case of discrimination »ilh respect w
employee who was terminated for excessive '
s Ordered accordingly.
1. Civil Rights o=284(1)

In employment discrimination “suit,

plaintiffs made prira facie case with fe-

(Sth Cis. 1975), vacated as moot, S07 F.2d 215
(Sth Cir, 1973); Seizer v. Berkowitz, 459
F.Supp. M7 (ED.N.V.1978), Bradiey v. Clegs.
403 F.Supp. K30 (ED.Wis.1978). :

Burke, Bowman Burns, Jr., Fred Doaley,
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Clhte as 4121704 1107 (1069)

tion ef the Victoria Channel and appur-
tenant levee in the summer of 1967. In
this aspect of the case, there is lacking
the element of inevitably recurring
floodings which the Supreme Court
stressed in holding that the Government
had taken a flowage easement over the
land involved in the Cress case, supra,

With ‘respect to the interference with
the runoff of floodwaters from the plain-
tiff's land which is to be expected from
the permanent existence of the Victoria
Channel and protective levee in the slot
south of the plaintiff’s land, it has been
mentioned previously that such interfer-
ence has occurred on one occasion since
the completion of the channel and pro-
tective levee in the summer of 1967, and
that it can reasonably be expected to
recur at intervals of about once in every
15 yvears, on the average. Thus, this
case lacks the future prospect of inter-
mittent and frequent floodings which
the Supreme Court mentioned in the
Cress case.

Accordingly, it is my opinion that the
evidence in the record fails to show a tak-
ing by the defendant of a flowage case-
ment over the 478 acres, or any portion
thereof, irvolved in the present case.

It necessarily follows that the petition
should be dismissed.

The FOUNDING CHURCH OF-
SCIENTOLOGY

v,
The UNITED STATES,
No. 226-61.

United States Court of Claims.
July 16, 1969.

“Artion by church fo recover federal
income taxes and assessed interest paid.
Tre Court of Claims, Collins, J., held that.
shere founder of church was not only
raid, in addition to his salary, commis-

sions and royalties but he and his family
received unexplained payments in natore
of loans and reimbursements, church was
not entitled to exemption from federal
income taxation under statute, which in-
cludes among those organizations exempt
from taxation a corporation organized
and operated exclusively for religious
or educational purposes, no part of net
earnings of which inures to benefit of
any private shareholder or individual.

Petition dismissed.

1. Internal Revenue =835

Congress, when conditioning exemp-
tion granted to corporation organized for
religious purposes upon “no part" of
earnings being of benefit to a private in-
dividual, specifically intended that the
amount or extent of benefit should not
be the determining factor. 26 U.S.C.A.
(L.LR.C.1954) § 501(c) (3).

2. Internal Revenue C=837

Where founder of church was not
only paid, in addition to his salary, com-
missions and royalties but he and his
family received unexplained pavments in
nature of loans and reimbursements,
church was not entitled to exemption
from federal income taxation under stat-
ute, which includes among those organ-
izations exempt from taxation a corpo-
ration organized and operated exclusively
for religious or educational purposes, no
part of net earnings of which inures to
benefit of any private shareholder or in-
dividual. 26 U.S.C.A. (I.R.C.1954) §
501(c) (3).

B S

Ronald Dreier, New York City, for
plaintiff, Bella L. Linden, New York
City, attorney of record. David Blas-
band, Peter C. Clapman, and Linden &
Deutsch, New York City, of counsel.

Michael 1. Sanders. Washington, D. C.,
with whom was Asst. Atty. Gen., John-
nie M. Walters, for defendant. Philip R.
Miller and Norman J. Hoffman, Jr.,
Washington, D. C., of counsel.
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Before COWEN, Chicf Judge, and
LARAMORE, DURFEE, DAVIS, COL-
" LINS, SKELTON, and NICHOLS,
Judges,

OPINION *

COLLINS, Judge.

This is a suit to recover Federal in-
come taxes and assessed interest paid by
plaintiff to defendant for the fiscal year
ended June 30, 1956, Defendant has
counterclaimed for taxes assessed but un-
paid for the fiscal years ended June 30,
1956, June 30, 1958, and June 30, 1959,
The central issue presented is whether
plaintiff is entitled to an exemption from
Federal income taxation. The pertinent
statute is section 501(c) (3) of the In-
terna! Revenue Code of 1954, which in-
cludes among those organizations exempt
from taxation a corporation “organized
and operated exclusively for religious
* * * oreducational purposes, * * *
no part of the net carnings of which
inures fo the benefit of any private
sharecholder or individual * * .

The facts set forth in detail in the
findings can be briefly summarized to
the extent pertinent here:

Plaintiff is a Districl of Columbia cor-
poration organized in 1955 with its pur-
pose, ds stated in the Certificate of In-
corporation, “[t]o act as a parent church
for the propagation of the religious faith
known as ‘Scientology,’ and to act as a
Church for the religious worship of that
Faith.”  The beljefs of Scientology
center around the spirit or “thetan,”
which is said to reside within the physi-
cal body of every human bheing. Scien-
tologists helieve that the spirit is im-
mortal and that it receives a new body
upon the death of the body in which it
then resides. They also believe that in
the course of its various lives the spirit
is inhibited by “detrimental aberra-
tions,"” or “engrams,”’ which resuli from
misdeeds or unpleasant experiences.

¢ The cvurt ic indebted 1o Trial Commission.
et Donald E. Lane (now Judpe, 178,
Court of Customs and Iatent Appenls)
fur his opinjon, findings of fact, and rer-

The objective of Scicntolog,v is to coun-
teract this burden through "processing,”
alro called “auditing.” This objective
which is the principal practice of Seien-
tology, attempts to make the person being
audited, called g “preclear,” aware of
these aberrations and engrams and thus
reduce the burdens and inhibitions af-
fecting his spiril.  Processing is per-
formed by ministers of the plaintiff, or
persons studying to become ministers,
and is done in individual sessions with
an auditor processing a single preclear
through the ur: of a Hubbard Electro-
Meter or “E-Muter.” The E-Meter js an
instrument w' .ch indicates changes in
electrical * istance in the preclear's
body, and <nanges in such resistance are
viewer us an index of the activity of the
spirit. (See finding 10, infra.)

Scientology is  derived from the
thoughts and writings of one L. Ron
Hubbard. Its origin was an article writ-
ten by Hubbard in the May 1950 issuc of
ASTOUNDING SCIENCE FICTION magazine,
describing a  new "science” called
Dianctics. Dianetics, the creation of
Hubbard, was offered primarily as a
psychotherapeutic technique and was not
presented as a religious discipline. Like
its successor, Scientology, Dianetics em-
ployed a Hubbard E-Meter in its practice.
In 1952 Hubbard began to focus his at-
tention and hijs energies upon  Scien-
tolopy. He founded the plaintiff or ani-
2ation and completely domi every
aspect of s affairs during the relevant
period, At the same Lime he conlinued to
direct the growth and affairs of Scicen-
tology  organizations throughout the
world.

Persons coming to plaintiff for proc-
essing were usually required to sign a
contract for a stated amount of auditing,.
The normal contract covered 25 hours of

processing at a rate of $20 per hour,

Other blocks of processing were availuble,
and the per-hour fee was slighty lower
for larger amounts, In addition to proc-

ontmended conclusing of law,  Although
the court reachies the same result, we de.
cide the cnse on a different ground,
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essing, another department of plaintiff
offered various courses or training pro-
grams, and such instruction was also per-
formed under contract for comparable
fees. Most students enrolled in these
courses were studying to become auditors
and/or ministers of Scientology. Appli-
cants were often required to contract for
processing at the standard fee before
being allowed to enroll as students.

During the period in issue, more than
90 percent of plaintiff's income was re-
ceived from the sales of processing and
training services, including sales of E-
Meters. Additional income was realized
from the sales of examinations and tests,
tapes, and books, from minimal dona-
lions, and from various other sources.
Plaintiff's gross receipts were $102,604
for the fiscal year ending June 30, 1956;
§179,491 for the fiscal yvear ending June
30, 1958; and 247,674 for the fiscal
year ending June 30, 1959,

For his services to plaintiff, Hubbard
was paid a salary of $125 per week from
plaintiff's inception through March 29,
1957;  during the period October 26,

, 1956, through March 29, 195%, he also re-

ceived an additional $125 per week which
was designated as a “fee.” On March
20, 1957, plaintiff adopted a componsa-
tion scheme (known as the “propoitional
pay plan”) whereby Hubbard was paid,
in licu of salary, 10 per C_gross
income_of plaj ther Scientology
céngregations, franchises, and organiza-
tions also paid Hubbard a portion of
their gross income, usually 10 percent.
In addition, Hubbard received royalties
on his numerous Scientology books, as
well as lecture fees and other incidental
income.

During the taxable years in issue,
Mary Sue Hubbard and L. Ron Hubbard,
Jr., the wife and son of plaintiff’s foun-
der, were compensated employees of the
torporation.  Alse, from June 1957
through February 1959, plaintiff issued
weekly  checks to Kay Hubbard, the
daughter of L. Ren Hubbard.

Defendant’s position, briefly stated, is
that plaintiff {ails to qualify for the stat.

1199

utory exemption because (1) its sales of
processing ard training services copsti-
tuted a substantial commercial (and
henceTionexempt) purpose, and (2) a
portion of its nel earnings inured to the

benelT of private individuals, Plaintiff

denies both contentions.

Clic as 412 F.2d 1107 (1060)

It is our opinion that plaintiff has
failed to prove that no part of the corpo-
ration's net earnings inured to the bene-
fit of private individuals, and plaintiff is
not entitled to recover. The court finds
it unnecessary to decj chether plain-
Liff'1sa religious or educationa) organi-

zatlow as alleg i pardless of its

character, plaintiff has not_met the stat-
utory conditions for exemptjop fr in-
ment has not .aised this issue. Because
of the manner in which the second ques-
tion framed by the parties is resolved,
we need not and do not determine wheth-
er plaintiff’s operations were exclusively
for religious or educational purposes.

Implicit in section 501 is the recogni-
tion that certain institutions and organi-
zations exist and function for purposes
which Congress deems beneficial to soci-
ety as a whole. In order to foster these
aims, funds which would otherwise be
acquired and expended for the public,
good by the Government are left by
Congress in the hands of these organi-
zations to be used in furtherance of their
beneficial ends. See Duffy v. Birming-
ham, 190 F.2d 738, 740 (8th Cir. 1951).
For that reason, it has been held that the
exemption provisions should be liberally
construed. E.g., American Institute for
Economic Research v, United States, 302
F.2d 934, 157 Ct.Cl. 548 (1962), cert.

“denied, 372 U.S. 976, 83 S.Ct. 1109, 10

L.Ed.2d 141, rchearing denied, 373 U.S.
954, 83 S.Ct. 1677, 10 L.Ed.2d 708
(1963).

The statutory language also makes it
eminently clear, however, that Congress

intended xtend the exemption only
when The sole beneliciary o insti-

tutional operations was the public at
large. " ~thesubstantial import of this

©oxpress limitation cannot be ignored.




1200

See Better Business Bureau of Washing-
ton, D. C,, Inc. v. United States, 326 U.S.
279, 283, 66 S.Ct. 112, 90 L.Ed. 67
(1945). The congressional intent behind
the conditional language of section 501
(¢) (3), coupled with the burden of proof
placed upon the taxpayer in these circum-
stances (see, e.9., Kenner v. Commis-
sioner of Internal Revenue, 318 F.2d 632
(7th Cir. 1963); Cleveland Chiropractie
College v. Commissioner of Internal
Revenue, 312 F.2d 203, 206 (8th Cir.
1963)), requires plaintiff to clearly
demonstrate its right to exemption. Scc
New Jersey Autn, Club v, United States,
181 F.Supp. 259, 149 Ct.CL 344 (1960),
cert. denied, 366 U.S. 964, 81 S.Ct. 1913,
6 L.Ed.2d 1255 (1961).

The term “net carnings” in the inure-
ment-of-benefit clause, as stated in sec-
tion 501 and its predecessor, section 101
of the Internal Revenue Code of 1939,
has been construed to permit an organi-
zation to incur ordinary and necessary
expenditures in the course of its opera-
tions without losing its tax-exempt sta-
tus. Birmingham Business College, Inc.
v. Commissioner of Internal Revenue, 276
F.2d 476 (5th Cir. 1960); Enterprise
Ry. Equip. To. v. United States, 161 F.
Supp. 590, 142 Ct.CL 192 {1058): Mabhce
Petroleum Corp. v. United States, 203 F.
2d 872 (5th Cir. 1953); Broadway
Theatre League of Lynchburg, Va., Inc.
v. United States, 203 F.Supp. 346, 355
(W.D.V2a,1968;.

By analogy to the recurrent tax ques-
tion in the business sphere, whether
corporate officers' salaries are reason-
able and deduetible, or are excessive and
disguise the distribution of dividends
txee, ¢ ., Jones Bros, Bakery, Inc. v.
United States, 188 Ct.Cl. —, 411 F.2d
1282 (June 1969)), several decisions in-
dicate that the pavment of reasonable
salaries by an allegedly tax-exempt
organization does not result in the inure-
ment of net carnings to the benefit of
private individuals. Birmingham Busi-
ness College, Inc. v. Commissioner of In-
ternal Revenue, supra 276 F.2d at 480;
Enterprise Ry. Equip. Co. v. United
States, supra: Mabee Petroleum Corp.

412 FEDERAL REPORTER, 2d SLEL!ES

v. United States, supra:203 F.2d at 876.
Gf course, as the Birmingham Busincss
College and Mabee Petroleum cases hold,
excessive salaries do result in inurement
of benefit. Cf. also Duffy v. Birming-
ham, swpra. As alwavs, whether the
salaries paid are reasonable is a question
of fact. Compare, e.g., Mabee Petroleum
Corp. v. United States, supra 203 F.2d at
8§75, with Jones Bros. Bakery, Inc. v.
United States, supra, and cases cited.

It is clear, however, that an organiza-
tion's net earnings may inure to the bene-
fit of private individuals in ways other
than by the actual distribution of divi-
dends or payment of excessive salaries.
General Contractors' Ass'n of Milwaukee
v. United States, 202 F.2d 632 (7th Cir.
1953) (reports and surveys furnished
to members); Chattanooga Auto. Club
v. Commissioner of Internal Revenue, 182
F.2d4 551 (6th Cir. 1950) (services to
members); Underwriters' Laboratories,
Inc. v. Commissioner of Internal Reve-
nue, 135 F.2d 371 (7th Cir.), cert. denied,
320 U.S. 756, 64 S.Ct. 63, €8 L.Ed. 450
(1943) (reports and studies furnished);
Spokane Motoreyele Club v, United
States, 222 F.Supp. 15t (E.D.Wash.1063)
(goods, services, and  refreshments
given), and cases cited. That the benefit
conveyed may be relatively small does
not change the basic fact of inurement.
Spokane Motoreycle Club v, United
States, supri.

We scrutinize the facts of the instant
case in the light of these principles. Ac-
cording to the trial commissioner's find-
ings, L. Ron Hubbard received over
£108,000 from plaintiff and related Sci-
entology sources during the 4-year period
June 1955 through June 1959. This
figure represents $77,460 in fees, com-
missions, royalties, and compensation for
services, plus $13,538 in payment for
expenses incurred in connection with his
services, as well as a total of $17,586 in
reimbursement for expenditures made in
plaintiff's behalf, in repayment of loans

made to plaintiff and the New York
organization, and as a lean from plaintiff
to Hubbard. As the commissioner found,
and we agree, the precise nature of the
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In fiscal years 1957-58 and 1958-59,
Kay Hubbard, the daughter, received
payments, generally designated as salary
or wages, totaling $3,242. The record is
devoid of any evidence showing services
performed by Miss Hubbard for plain-
tiff. This amount includes loans of $550
made in 1958,

What emerges from these facts is the
inference that the Hubbard family was
entitled to make ready personal usc of
the corporate earnings. Cf. Birmingham
Business College, Inc. v. Commissioner of
Internal Revenue, supra at 276 F.2d 480.
We have no evidence that the rental paid
by plaintiff for Mrs. Hubbard’s property
was reasonable, or that such an arrange-
ment was beneficial or desirable to the
corporation. Inflated rental prices can
amount to inurement of benefit. Sce
Texas Trade School v. Commissioner of
Internal Revenue, 272 F.2d 168 (5th Cir.
1959).

Similarly, the purpose of the loans
made to the Hubbards is unexplained. We
do not know whether the terms were
financially advantageous to plaintiff or
whether in fact the loans were ever re-
paid. Indecd, the very existence of a pri-
vate source of loan credit from an organi-
zation's carnings may itself amount to
inurement of benefit. For comparable
reasons, the proof concerning the pay-
ments for expenses and expenditures in
behalf of plaintiff is also defective.

In substance, then, nothing we have
found in the record dispels the substan-
tial doubts the court entertains concern-
ing the receipt of benefit by the Hub-
bards from plaintiff’s net earnings.
Since plaintiff has failed to meet its
burden of proof, we hold therefore that
a part of the corporate net earnings was
a source of benefit to private individuals.

In this regard, we think it immaterial
whether the benefit is viewed as inuring
to Hubbard-—by easing his obligation to
support his family—or directly to the
respective members of the family. All
the Hubbards were persons "having a
personal and private interest in the ac-
tivitics of the organization.” Treas.Reg.
§ 1501(a)-1(c).

[1]1 The extent of the seeming hene-
fit to Hubbard's family might appear
relatively small, but plaintiff has not sug-
gested that it was de minimis, and we
cannot so conclude from the evidence bhe-
fore us. It is our opinion, from an ex-
amination of the statute and the decided
cases, that Congress, when conditioning
the exemption upon ‘“no part” of the
earnings being of bhenefit to a private
individual, specifically intended that the
amount or extent of benefit should not be
the determining factor. Sce Spokane
Motorcycle Club v. United States, supra.

With respect to Mr. Hubbard, plaintiff
seeks to bring itself within the doctrine
of the cases cited above which hold that
reasonable salaries paid by a corporation
do not result in inurement of benefit to
private individuals, Even had the com-
pensation paid to Hubbard been demon-
strably reasonable, however, this showing
would not remedy the defects in proof
concerning the additional payments te
Hubbard, or, of course, his family., If
in fact a loan or other payment in ad-
dition to salary is a disguised distribu-
tion or benefit from the net earnings,
the character of the payment is not
changed by the fact that the recipient's
salary, if increased by the amount of the
distribution or berefit, would still have
been reasonable,

(2] For all the above reasons, there-
fore, the court concludes that plaintiff
has failed to prove ils entitlement to ex-
emption from income taxation under scc-
tion 501(c) (3) of the Internal Revenue
Code of 1954, Plaintiff’s claim is denied,
and the petition is dismissed. Defendant
is entitled to prevail on its counterclaims.
In accordance with the stipulation of the
parties, as reflected in unchallenged find-
ings of the commissioner, judgment is
enfered for defendant in the amounts of
£3,262.75 for the fiscal year ending June
30, 1956, $5,390.03 for the fiscal year
ending June 30, 1958, and $7,381.97 for
the fiscal year ending June 30, 1959, As
part of the judgment, defendant is en-
titled to statutory interest of G percent
on all three sums from the respective ap-
propriate dates.
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.+ law giving relief for every char-
acter of maritime tort where the
wrongdoer is subject to the jurisdic-
tior of admiralty courts can be over-
thrown by conflicting decisions of
state courts, it would follow that there
would be no general maritime law for
the redress of WrOnNKS, as such law
would be necessarily one thing in one
state and one in another; one thing
in one port of the United States and a
different thing in some other port.”
179 U.S. at 558, 21 S.Ct. at 214.
The law would likewise vary depending
on whether, say, 8 vessel collided with a
privately-owned bridge or similar mari-
time structure or 2 publicly-owned one.
To allow immunity would lead to an-
other evil—the denial of justice.
“This must be the jnevitable conse-
guence of admitting the proposition
which assumes that the maritime law
disregards the 1iehts of individuals to
pe protected in their persons and
property from wrongful injury, by
recognizing t

escape all respensibility
559, 21 S.Ct. at 214.

This latter evil is clearly demonstrat-
gituations such as that in Board of
Commissioners V. Gypsum Transp. Ltd.
209 So0.2d 295 (La.App.1968), writ ref.
252 La. 260, 210 So2d 505, cert. den.
393 U.S. 938, 89 S.Ct. 302, 21 1L.Ed.2d
276, in which the court held that the
for tort dam-
f a maritime collision
Gypsum's counterclaim
for the same collision
because of the Board's immunity from

ed by

Board could sue Gypsum
ages arising out o
but disallowed

for its damages

suit.

{7] Other than the tottering, tread-
worn assertion that the sovereign can do
no wrong, this Court can find no valid
reasons supporting the doctrine cf im-
munity sufficient to offset the strong

reasons stated by the Supreme Court

UNITED STATES v. ARTIOLE OR pEVICL, BTO.
Cito as 333 F.Supp. 357 (10T1)

hat those who are amena-
s+, ble to the jurisdiction of courts of ad-
.+ miralty are nevertheless endowed with
a supposed governmental attribute by
which they can inflict injury upon the
person or property of another, and vet
therefor.” At

357

Workman for not recognizing the state

immunity doctrines in a court of admir-

alty. Since, for purposes of this motion, |
we assume that plaintiff’s cause of ac-

tion is meritorious, we refuse to defeat \
it by holding the Board of Commission-
ers immune from suit for their alleged
torts. Accordingly, it is the order of
the court that the motion of the Board
of Commissioners to dismiss the com-
plaint because the Board is immune
from suit be, and the same is hereby, de-

UNITED STATES of America,
Libelant,

V.
OR DEVICE

<

An ARTICLE
“HUBBARD
“Hubbard F-Meter,” etc.,

ELECTROMETYR" or :

Founding Church of Scientology et al,
Clalmants.

No. D.C. 1-63.

United States District Court,
District of Columbia.

July 30, 1971

Action on libel of information by the
Urited States seeking condemnation of
' gadget and related writings. The Dis-
trict Court, Gesell, J., held that writings
which were distributed by yeiigious in-
stitution to accompany auditing device,
which were intended to promote use of
the device by the public, and which con-
tained false unqualified scientific claims
without a religious overlay or suggestion
were “labeling,” within the Federal
Food, Drug, and Cosmetic Act; thus, the
device was misbranded as & result of mis-
represemation in failure of the labeling
to bear adequate directions for its use,
and its secular use, along with secular
use of the writings, had to be condemned.
The Court further held that where

in auditing device, which was harmless in
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itself, was used by hﬂw}mrch to

aid its ministers in communicating with
adherents, the church could continue its
use of the device, which was condemned
for misbranding, provided it was used
only__in religious setting subject to

‘«‘W‘_%’ng disclaimers on the device
itgelf an Il labeling:

Order accordingly.,

1. Druggists &2

Auditing instrument held out as ap-
paratus intended for use in the diagnosis,
cure, medication and treatment of mental
and physical illnesses was a “device”
within meaning of the Federal Food,
Drug, and Cosmetic Act. Federal Food,
Drug. and Cosmetic Act, § 201(h), 21
U.S.C.A. § 321(h).

See publication Words and Phrases

for other judicial constructions and

definitions.

2. Druggists &5

Books and other documents contain-
ing - false scientific and nonreligious
claims as to auditing device held out as
apparatus intended for use in the
diagnosis, cure, medication or treatment
of disease, and used in various direct
and indirect ways to promote the device,
“accompanied” the device in meaning of
the Federal Food, Drug, and Cosmetic
Act, and had all the necessary elements of
labeling specified in the Act. Federal
Food, Drug, and Cosmetic Act, §§ 201
(m), 304, 502, 21 U.S.C.A. §§ 321(m),
334, 352.

See publication Words and Phrases

for other judicial constructions and

definitions,

3. Druggists =11

Single false scientific nonreligious
libel claim is sufficient to support con-
demnation of a-device under the Federal
Food, Drug, and Cosmetic Act. Federal
Food, Drug, and Cosmetic Act, § 1 et
seq., 21 U.S.C.A, § 301 et seq.

4. Druggists €5, 11

Writings which were distributed by
religious institution to accompany audit-
ing device, which were intendc.d to
promote use of the device by the public,

and which contained false, unqualified
scientific clnims without a religious over-
lay or suggestion were “labeling,” with-
in the Federal Food, Drug, and Cosmetic
Act; thus, the device was misbranded as
a result of misrepresentation in failure
of the labeling to be ) irgc-
tians for its use, and ity secnlar use,
along with secular_use of the writings,
had _16-B¢_cor Federal Food,
Drug, and Cosmetic Act, § 502(a), (f)
(1), 21 U.S.C.A. § 362(a), (f) (1).
Sec publication Words and Phrascs
for other judicial constructions and
definitions.

5. Religious Societies ¢=13

Law designed to afford protection
to the public against genuine evils must
be used to regulate the activities of

relig ¥ v auen involved
Jds _the narrowest possible remedy to
achieve the legitimate nonteligious end.
6. Druggists &5

Where auditing device, which w&x
harmiess in itself, was used by legitimate
church to aid its ministers in communi-
cating with adherents, the church could
continue its use of the device, which was
condemned for misbranding, provided it
was used onlv in religious setting subject
to explicit ms on the
device itself and on all labeling, Federal
Food, Drug, and Cosmetic Act, § 304(d),
21 US.C.A, § 334(d); U.S.C.A.Const.
Amend. 1.

B

John Joseph Matonis, Washington,
D. C., for Founding Church of Scien-
tology.

Nathan Dodell, Asst. U. S, Atty.,
Washington, D). C., for the United States,

GESELL, District Judge,

MEMORANDUM OPINION

This is an action by the United States
seeking nationwide condemnation of a
gadget known as an E-meter and related
writings, by Jibe! of information under
the Food, Drug & Cosmetic Act, 21 U.S.C.
§ 301 et seq. The E-meter is claimed to
be a device within the meaning of the
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UNITED STATES v. ARTICLT' OR DEVICE, ETC.
Clte us 333 1. Supp, 357 (1071) :

Act. Misbranding and lack of adequate
directions for use are alleged. Claimants
are the Feanding Church of Scientology
and various individuals.

This suit was originally tried to a jury
before another Judge of this Court and
the coaviction there obtained was
reversed on appeal after a long trial be-
cause of certain First Amendment
problems suggested by the instructions
and evidentiary rulings. Founding
Church of Scientology v. United States,
133 U.S.App.D.C. 229, 409 ¥#.2d 1146
(1969). The present trial was conducted
to the Court without a jury after a series
of pretrials which narrowed the issucs.
The record consists of the transeript and
exhibits taken at the prior trial with
some additions and deletions, plus the
testimony of one additional witness who
testified further on religious aspects of
the case. Many of the background facts
are set forth in the opinion of the Court
of Appeals and since they were in the
main not contested at the second trial
they need not all be repeated here.

The E-meter is essentially a simple

;| galvanometer using two tin cans as

=" | electrodes.

It is crude, battery-powered,
and designed to measure electrical skin
resistance. It is completely harmiess and
ineffective in itself. A person using the
meter for treatment holds the tin cans
in his hands during an interview with the
operator who is known as an auditor and
who purports to read indicators from the
galvanometer needle as it notes reactions
to questions. Scientology is a so-called
exact science which promotes auditing.
When practiced by trained or untrained
persons, Scientology auditing is cluimed
to improve the health, intelligence,

. ability, behavior, skill and appearance of
. ;the individual treated.

1.

L. Ron Hubbard, writing in a science
fiction magazine in the 1940's, first

‘A"ladvanced_the extravagant false_claims

(O

S/
1.

wi
\
(420

that various physical and mental iliness-

es could be cured by aunditing. He play-
(g - .

ed @ major partingeveloping Scientology.

Thereafter, commencing in the early

1950's numerous Scientology books and

pamphlets were written explaining how

This
955

359

‘v

various ‘illnesses can be and had been
cured through auditing. These materials
were widely distributed. Hubbard, who
wrote much of the material, is a facile,
prolific author and___his__ guackery
flourished throughout the United States
and in various parts of the world. He
was supported by other pamphleteers and
adherents who also promoted the practice
of Scientology and touted its alleged
benefits,

Hubbard and his fellow Scientologists
developed the notion of using an E-meter
to aid auditing. Substantial fees were
charged for the meter and for auditing
sessions using the meter. They repeat-
edly and explicitly represented that such
auditing effectuated cures of many
physical and mental illnesses. An
individual processed with the aid of the

E-mefer was said {0 _reach the intended

goal of “‘clear” and was led to believe
there was reliable s®eiitific proof that
once cleared many, indeed most 11INEsScs
would-mrtomuativalty beeured. Auditing
waSpuaTantecd 1o be successtul. Al
this~was nmd g Talsé—1n short, a Tritud.

is absolutely no scientific or medical
basis in fact for the claimed cures at-
tributed to E-meter auditing.

Unfortunately the Government did not
move to stop the practice of Scientology
and a related “science” known as
Dianetics when these activities first ap-
peared and were gaining public accept-
ance. Had it done so, this tedious litigq
tion would not have been necessary. T};\
Government did not sue to condemn the
E-meter until the early 1960’s, by which
time a religious cult known as the Found-
ing Church of Scientology had appeared.
religion, -formally organized in
existed side-by-side with the
secular practice of Scientology. Its ad-
herents embrace many of Hubbard's
teachings and widely disscminate his
writings.  The Church purports to
helieve that many illnesses may be cured
through E-meter auditing by its trained
ministers through an appeal to the spirit

or soul of a man. As_a matter of formal -

doctrine, the Church professes to have.
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andoned_gny i oS
a_scientific_basis for claiming cures re-
sylting from E-meter use. The Church,
however, continued widely to circulate
Scientology literature such as Govern-

ment’s exhibits 16 and 31, ywhich hold
out false scientific and medical promises

\‘—— .
of certain cure for 1y ess-
es,

In 1962, when the Government seized
the E-meters involved in the present con-
troversy, it took them from the premises
of the Church, confiscating some E-
meters which were actually then being
used primarily by ministers of the
Church to audit adherents or to train
auditors for subsequent church activity.

| Thus the Government put itseliia-the
delicate position of moving against not
auly_secular uses of the E-meter but
&WUS.

. and the Court accordingly conironts the
necessity of reconciling the require-
ments of the Food, Drug & Cosmetic
Act prohibiting misbranding and the re-
quirements of the First Amendment pro-
tecting religious institutions and religi-
ous beliefs from governmental interfer-
ence under the First Amendment.

The Couart of Appeals has ruled that
the evidence at the prior trial and re-
introduced at this trial established prima
facie that the Founding Church of
Scientology, the principal claimant here,
is a bona fide religion and that the audit-
ing practice of Scientology and accounts
of it are religious doctrine. No evidence
to the contrary was offered by the
Government on the second trial. Ac-
cordingly
case_only, claimant must be deemed to
have met its burden of establishing First
Amendment standing for whatever
significance the religious practice of
Scientology may have on the outcome of

this particular litigation.

" The Government considers the First
Amendment issue wholly irrelevant and
extraneous. Claimant, on the other
hand, relies heavily on the religious claim.

I, The issues have been tried ns of Janu-
ary, 1063, the date of the libel. ‘Thus
the findings as to Scicntology literature
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. . S—_—
poses of this particular

3
.

The positions of the parties are so com-

pletely different that neither even
deigns to recognize any merit in the
other, The briefs and findings proposed
by each side pass like two ships at night
with not even a port or starboard light
showing. Yet the truth is not as absolute
as ecither party contends. Religious
aspects of this controversy, once tactical-
ly conceded, cannot be ignored. On th

other hand, it is a gross exaggeration to
insist that the energetic, persistent
solicitation of E-meter-audited cures for
a fee has all occurred in a spiritual
setting without use of secular appeals
and false scientific promises made in a
wholly non-religious context.

(1) Turning to the precise issucs
presented, it must first be determined
whether the E-meter is a device within
the meaning of the Act (21 U.S.C. § 321
(h)). It obviously meets the statutory
definition of an appafitus or contrivance
intended for use in the diagnosis, cure,
mitigation or treatment of disease.

Moreover, it is held out as such in the -

constant promotion of E-meter auditing,
a process designed to effectuate cures of
mental and physical illnesses. Claimants
contend that the E-meter is harmlels in
itself, cures nothing by itself, and there-
fore cannot be a device since those who
use it appreciate its ineffectiveness and
cannot therefore have the requisite
intent. This begs the question. The
device plays a key part in both the
sccular and religious auditing process
which is used and intended to be used
in the cure, mitigation or treatment of
disease. It need not be the only agent
in an allegedly curative process to be a
device within the definition. The E-
meter is a device within the meaning of
the Act.

Over 100 E-meters were seized. At the
same time the Government seized some
200 separate pieces of literature con-
taining approximately 20,000 pages,
much of which it now contends demon-

strates misbranding of the device by mis- <« .

and positions of the clnimnnts do noC
necessarily reflect current conditions.
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representation and lack of adequate

- dirdctions for use under 21 U.S.C. §§ 334

“ind 352,

The writings seized were located in a
bookstore, or “Distribution Center,”
separately incorporated but owned by the
Church, with offices in the basement of
the Church premises? The Center
advertised and sold for profit a long list
of Scientology, Dianeties and other
writings concerned with auditing in
book, pamphlet, newsletter and other
forms.

A few of these writings are primarily
religious in nature. Others contain
medical or scientific claims in a partial-
ly religious context. Most of the
n@al, however, explains aspects of

Scientology and__Diapetics in purely
matler-of-fact—medical and__scientific
terms without any apparent religious
reference. "While the Court of Appeals
concluded that literature setting forth
the theory of auditing, including the
claims for curative efficacy contained
therein, is religious doctrine and hence
as a matter of law not labeling, it recog-
nized this was so only if the person
charged with misrepresentation explicitly

t" ‘held himself out as making religious as

opposed to medical, scientific or other-
wise secular claims, he bul e
material is replete wifh f; ;

scientific claims devoid of any religious
overlay _or referénce. Two books which
thcm:mommwdcd,io
interested participants, “Scientology:
The Fundamentals of Thought” (Govern-
ment Ex. 31), and “The Problems of
Work” (Government Ex. 103). are typieal

examples of books containing  fals
sciemw—m*%;‘f
ammmtse and
a few other representative documents
used in various direct and indirect ways

to promote E-meter auditing are listed
in Appendix A.

2} Thus the literature has all the
necessary elements of labeling specified

2. Claimants urge that this search nnd
seizure was overly bromd anid contravenes
tho Fourth Amendment but this issue was

333 F Supp.—23

in 21 U.S.C. § 321¢m) since it “accom-
panied” the device within the meaning
of the Act. See Kordel v, United States,
3356 U.S. 345, 351, 69 S.Ct. 106, 93 L.Ed.
52 (1948).

[3] Having in mind a jury trial, the
Court of Appeals contemplated an item-
by-item analysis of the writings alleged
to be labeling in order to remove from
iury inspection purely religious appeals,
reserving a presentation of the other
literature for determination under in-
structions differentiating the secular
from the religious. This exercise is, of
course, unnecessary on a trial to the
Court. A single false scientific non-
religious label claim is sufficient to sup-

"port condemnation, and in fact there
are many. Moreover, differentiation of
individual documents as a practical
matter is of little value when it comes to
an overall esolution of the controversy.

Realistically, the writings cannot only

be viewed separately. They are available
and distributed in infinite combinations.
Whole books are involved which often
ramble, contradict and are ennstructed to
make diversified ay peals that are hasical-
v secular and directed to varying
temperaments, ages and attitudes of
potential readers. Much of the material
is skillful propaganda designed to make
Scientology and E-meter auditing at-
tractive in many varied, often incon-
sistent wrappings.

The Food and Drug laws are desjgned
to protect the public, The literature dis-
seminated by various Scientology groups
is written for popular lay consumption,
The words and thrust of the writings
must accordingly be so considered.
Claims as to the efficacy of the E-meter
must be read to mean what they clearly
purport to say to ordinary lav readers.
The Court notes that the task of deter-
mining whether a claim or representa-
tion is religious or non-religious, or
whether a religious claim is genuine or
merely “tacked on” to basically pseudo-
scientific claims, is hardly less trouble-

resolved  apainst  this  position by the
Court of Appeals and necd not be again
considered.
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some than the task of determining
whether a religious claim is true or false.
The Court has attempted to resolve the
difficulty thus presented by the Court
' _refusing to consider the
truth_or fglsity of any claim which, in
the understanding of the average reader,
could be construed sting on religious
faith. Al doubtsnmm'ﬁfvc
been resolved in favor of the Claimants.
But the overall effect of the many
separate writings and the writings as a
whole cannot be seriously questioned.
Whether the documents are viewed singly
or as a whole, the proof showed that
many Talse scientific claims permeate
(K SrPTinES i that These a7 nat. sae
inferentially held out as religious. either
in"Thelr sponsorship or context,

"It should be kept in mind at all times
that the Church is but one of several
groups engaged in the promotion of
Scientology ; others include the Hubbard
Guidance Center, that offers -non-re-
ligious processing and auditing to the
‘public for a fee; Hubbard Association
of Scientologists International (HASI),
a world-wide organization promoting
Scientology among members of the
organization who receive a monthly
magazine (“Ability") and other benefits:
and the Distribution Center, Inc., al-
ready, mentioned. The combined effort
of all these activities is to persuade the
public to come forward for auditing with
an E-meter for a fee, and while some

3. Ability, irsue 14 (Fx. 01, p.'14) states:
Scientology is going all out as a reli-
gion.. The relipious aspect is highly
functional, vers true nnd is very—much
~more successful ® ¢ ¢ The pub-
lie expects te have ministers around.
That's us folks.
. L] L] L] [ [ ]

® * * If you don't like religion for

heaven's snkes eall vourself a Dinneti-

cist,

4. At the time of this nction nt least hulf
the E-meters in use in the United States
were being used by non-ordained lay per-
sonnel.  Operators  franchised by  the
Church who mny or may not subscribe
to its doctrines, provide scenlar awditing,
retnining for themselves ninety pereent
of the fees collected and purport to send
ouly ten percent to the Church. Claim-

“laymen
*

-

may be motivated or attracted by
religious considerations, others who audit
or are audited are not,3

[4] Anindividual was not required to
be either a Church member or a Sciento-
logist to be audited at cost of $500 for
25  hours, with state of “clear”
guaranteed for $5,000. The E-meter was
available for sale to the public for a fee
of $125. The bencfits iting were
extrava  adveuti At the time
this action was commenced, E-meters—
pgrhaps as many as one-third the total
supply—were beiug used by members of
the public without any religious control
or -supervision® The writi were
distributed to accompany the E-moter

: -~
bers of the public: they were ysed by
lar purposes; igdividual-
¥_a great many contain false unqualified
reientific claims without even a religious
overlay or suggestion. Viewed a
“mmmrarmf‘ﬁ
secular, not religious, The writings are
156eling within the meaning of the Act.
Thus, the E-meter is misbranded and its
secular use must be condemned along
with secular use of the offensive litera-
ture as labeling. The misbranding re-
sults not only from misrepresentation
by reason of 21 U.S.C. § 352(a) but be-

. cause {he labeling failed to bear adequate

directions for use required by 21 U.S.C.
§ 3652(f) (1).8

ants were unable to show that these fran-
chiseil services were in any renl sense
religious  missionary work in the sense
that auditing was done by members of
this group on a religious basls.

. Accompanying labeling must specify the
conditions for which the rdevice is intended
and sufficient information under which
the device can be used safely nnd effec.
tively for the purposes for which it in
intended tn be usel.  United States v.
Shock, 370 F.240 20 (8th Cir. 1067).
Adequate directions nre literally lacking
heee, It is fmpossible to write adequate
direetions for use of the E-mieter by lay-
men, Cf, United Statex v. Ellis Resenrch
Luboratoriex, 300 F.24 550 (7th Cir.
1962).  The Church of Scientology of
Cnlifornin v. Richardson, 437 F.2d 214
(Oth Cir, 1071).
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On the basis of these findings, the
" Government is entitled to some relicf.
It is only when the Court confronts the
question of appropriate remedy  that
serious difficulties arise.

[6) An initial issue presented is
whether the normul Food and Drug
remedies, 21 U.S.2. § 334, may under
any circumstances be applied to the
device when used by some as an “arti-
fact” of a church. A law designed to
afford protection to the public against
genuine evils may be used to regulate
the activities of religion only if the
regulation involved is the narrowest pos-
sible remedy to achieve the legitimate
non-religious end, which in this case is
only to protect the public against mis-
representation since the E-meter is
harmless in itself. See Sherbert v,
Verner, 374 U.S. 398, 83 S.Ct. 1790, 10
L.Ed.2d 965 (1963); Barnett v. Rodgers,
133 U.S.App.D.C. 296, 410 F.2d 995
(1969),

The Government argues that once a
violation of the Act is established, the
devices seized may be {reated the same
as any other misbranded device. Since
the bona fides of the religion remains
unquestioned on this record, the Govern-
ment's position is an oversimplification.
Here is a pseudo-science that has been
adopted and adapted for religious pur-
poses. The literature held to make false
representations, while in itself non-
religious, nevertheless comprises for
some, part of the writings, teachings,
and history of a religion. Those who
belong to the Church and accept its
beliefs assert that many illnesses may be
alleviated by religious counseling de-
signed to free the spirit of encumbrances.
They find in the rationale and procedures
of Scientology satisfactory early explana-
tions and techniques to implement what
is essentially fa:th healing by use of the
E-meter. Thus they purport to read the
purely secular writings of Scientology
with semantic interpretations fostered
by their evolving religious doctrine,
Purely scientific statements are given a
theological slant by the initinted and the
occasional theological indications in the

writings are given enthusiastic exag-
geration,  What the layman reads as
straight science fiction hecomes to the
believer a bit of early imperfeet scrip-
ture. The result of all this is that what
may appear to the layman as a factual
scientific representation (clearly false)
is not necessarily this at all when read
by one who has embraced the doctrine
of the Church.

Accordin;;,l_\'. the Government's pro-
testations that it is not interfering with
religious practice when it seeks to con-
demn the E-meter and related literature
must be qualified. The Chureh is a
religious institution protected by the
First Amendment. The E-meter is used
by its ministers as part of the ritual and
practice of the Church. Serious inter-
ference indeed results if the Church is
entirely prohibited from using the E-
meter by condemnation or if the Court
orders the Food and Drug Administra-
tion to oversee a general rewriting of all
the writings the Church purveys. Where
there is ief § scientific fraud
there is nonetheless an_interference with
the religion that entertains that belief
if W& Wrilings are censored or suppres-
sed._Similarly, if a church uses a ma-
chine harmless in itself to aid its
ministers in communicating with ad-
herents, the destruction of that machine
intrudes on religion. The dilemma can-
not be resolved by attempting to iso'ate
purely false scientific claims from claims
that have sufficient religious content to
be outside the Food and Drug laws,
There is a religious substance to every-
thing when scen with the eyes of ti-
believer,

For these reasons, the Church may not
be wholly prevented from practicing its
faith or from secking new adherents.
A decree of condemnation which ordered
destruction of the device, with jts neces-
sary res judicata effect as to all E-meters
in the country, would achieve this effect,
On the other hand, a condemnation™
decree which allowed the FDA to rcformj
the writings as is done in the usual com-
mercial drug misbranding case would
give a Government agency excessive.
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power to interfere with the exercise of
religion, fostering that Government
“entanglement” with religion which has
been recently condemned by the Supreme
Court. See, ¢. g., Lemon v. Kurtzman,
403 U.S. 602, 91 S.Ct. 2105, 29 L.Ed.2d
745 (1971). Neither of these possible
remedies is acceptable to the Court.

"Had the Government proceeded in
equity to enjoin specific non-religious
practices or representations which it
believed to violate the Act, the Court
could have curtailed the purely com-
mercial use of the E-meter while leaving
the Church free to practice its belief
under limited circumstances. An action
in rem, however, acts only upon the
device, and the Court cannot fashion a
remedy in libel which distinguishes with
particularity between religious and non-
religious uses. An equity proceedin
clearly the 'y_remedy in
‘h’wm_mmamde
may in some jnsta y
which the Government may seek con-
sistent with the First Amendment,

{6) Dismissal of this libel after
eight vears of legal proceedings is not
justified on the grounds that the Govern-
ment has not used the most appropriate
remedy. A decree of condemnation will
therefore be entered, but the Church and
others who base their use upon religious
belief will be allowed to continue audit-
ing practices upon specified conditions
which allow the Food and Drug Adminis-
tration as little discretion as possible to
interfere in future activities of the
religion. Pursuant to 21 U.S.C. § 334
(d), upon the findings and conclusions
contained in this Memorandum Opinion,
relief in the following form shall be set
out in an implementing order:

All E-meters are _condemned together
with all writings seized. The Govern-
ment shall have its costs.

The device and writings condemned
shall be returned to the owners, upon
execution of an appropriate bond, to be
destroyed or brought into compliance
with the Food, Drug & Cosmetic Act.
An E-meter shall be deemed to comply

with the Act if and only if it is used,
sold or dlqtnbuted upon specified condi-
tions. ’

The device may be used or sold or

distributed ondw.faor use in hona fide
religious counseling. No user, purchase

or distributee {other than the Founding

Church of Scientology or an ordained

practicing minister of the Church) shallf;

be considered engaged in bona”

reliptonyTannseliag unless and until such
user, purchaser or distributee has filed
an affldant with the Secretary of the
Foad_and Druz AJmiStFation Stting
th&-hnam.nn__hmh.&dmm_nj_bg_iflde

religious _counseling is_made, together
&uh an undertaking to comply with all
condmmmﬂ}
Emeleris used

The device should bear a prominent
clearly visible notice warning that any
person using it for auditing or counsel-
ing of any kind is forbidden by law to
represent that there is any medical or
scientific basis for believing or asserting
that the device is useful in the diagnosis,
treatment or prevention of any discase.
It should be noted in the warning that
the device has been condemned by a
United States District Court for mis-
representation and misbranding under
the Food and Drug laws, that use is
permitted  only asm
activity, and that the E-meter is not
medically or scientifically capable of
improving the health or bodily functions
of anyone,

Each user, purchaser, and distributee
of the E-meter shall sign a written state-
ment that he has read such warning and
understands its contents and such state-

ments shall be preserved. am—

Any and all literature which refers to
the E-meter or to auditing, including
advertisements, distributed directly or in-
directly by the seller or distributor of the
E-meter or by anyone utilizing or pro-
moting the use of the E-meter, should

Wt notice printed in_or

“permanently affixed to each item or such
literature, sta eviseknown
as'a Hubbard Electrometer, or E- -metey,
use’d in audmng, has becmndcmned d_by

f’.-‘gj“"b{,.
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a-United Stutes District. Court on the
grQunds TRAT the Nerature of Dianslics
amL§gi£_n’tgl‘ogy contains false and mis-
leading claims of T medical or scientific
nature and that the E-meter has no
proven usefulness in the diagnosis,
trecatment or prevention of any disease,
nor is it medically or scientifically capa-
ble of improving any bodily function.
Where the notice is printed in or affixed
to literature, it should appear either on
the outside front cover or on the title

“Scientology is today the only success-
fully -validated psychotherapy in the
world. Tens of thousands of completely
documented cases exist in the files of the
Hubbard Association of Scientologists
International,

“The first science to put the cost of
psycho-therapy within the range of any
person's pocketbook. A complete Freu-
dian analysis costs $8000 to $16,000.
Better resuits can be achieved in
Scientology for $25 and, on a group

page in letters no smaller than _LL-point basis for a few dollars.”

type. .

The E-meter should not be sold to any
person or used in any counseling of any
person except pursuani to a written con-
tract, signed by the purchaser or coun-
selee, which includes, among other
things, a prominent notification as speci-
fied immediately above.

The effect of this judgment will be to
eliminate the E-meter as far as further
secular use by Scientologists or others
is concerned. E-meter auditing will be

- permitted _only in g _religious setting
subject to placing explicit warning dis-
cliimers on the meter itself and on all

! labeling.” The Government has request-
Ted an opportunity to show that complete

forfeiture and destructivn of the E-meter
is required, but the Court has concluded
that however desirable this may be in the
public interest, the Court is without
power to so order in view of the protec-
tions afforded claimant and others
similarly situated under the First
Amendment.

The foregoing shall constitute the
Court's findings of fact and conclusions
of law, The parties are directed to sub-
mit an appropriate form of order pro-
viding the relief indicated on or before
September 3, 1971.

APPENDIX A

Representative Documents Found to be
Non-Religious, and Samples of False
or Misleading Claims Found Therein

1. Eight-page pamphlet, entitled
"What is Scientology 7"
(Government Exhibit No. 16)

o
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“The first science to make whole
classes of backward children averagely
bright using only drills the teacher can
do a few minutes each day.

“The first science to determine the
basic cause of disease.

“The first science to contain exact
technology to routinely alleviate physical
ilinesses  with  complete  predictable
success.

*“The {irst science of mind to prove
conclusively that physical iliness can
stem from mental disturbance, a fact
which Freud held only as a theory, and
only seldom demonstrated.

2. Twenty-four page pamphlet, cn-
titled “Ability lssue 71: Being
Clear and How to Get There,” by
L. Ron Hubbard

(Government Exhibit No. 9BA)

“Scientologically, the optimum indi-
vidual is called the clear. One will hear
much of that word, both as a noun and a
verb, so it is well to spend time here at
the outset setting forth exuctly what can
be called a elcar, the goal of Scientology
processing.

“A clear can be tested for any and all
psychoses, neuroses, compulsions and
repressions (all aberrations) and can be
examined for any autogenic (self-
generated; diseases referred to as
psychosomatic ills. These tests confirm
the clear to be entirely without such
ills or aberrations. Additional tests of
his intelligence indicate it to be high
above the current norm. Observation of
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