


PRELIMINARY REPORT TO THE CLEARWATER CITY

' COMMISSION RE: THE POWER OF A MUNICIPALITY
- TO REGULATE ORGANIZATIONS CLAIMING

" TAX EXEMPT OR NON~-PROFIT STATUS

Conics to:
Comimission
Prezs .
City Attorney
City Clerk

oo SEP 1 4 8

| SUBMITTED BY:

MICHAEL J. FLYNN, ESQUIRE
 THOMAS G. HOFFMAN, ESQUIRE
THOMAS GREENE, ESQUIRE
'WILLIAM SHERIDAN, ESQUIRE
PAUL JENKINS, ESQUIRE
» KEVIN SULLIVAN, ESQUIRE

KEVIN FLYNN

| ‘ MEMBER OF THE FLORIDA BAR
Master of Law Degree in Taxation




From the desk of
CAMILLE MOTLEY

Lw)( s

\7( \

: [N . : ‘\‘{c_:\} ’// G:’
[ o e Lidek el ield '
Taa [ L A8G DN CR

S } ol ol «fv,’»\(.’:‘ ) c&i/ Loy loey )

-

I eliremare, i< CIRE r 1
/‘,\f) I\Tﬂ’ly(f.‘)y'()(e L ’()i;( (/(‘)ll é‘()r)
/M)f ﬁ\l‘)‘)l ‘?\) ,."p K

[N "((“)) i

.‘”jw«‘,} ! (‘{

e i W AT T b PO 2 S
e e o e e At - -

s( Y .jr > s (_\' A

; }‘\C»"('l,‘/‘ ty ,;))r',;
3l nee h o
Lt it

£

‘Y

B i \(7(/(




i

SRt L sy )

§ona g

e
: Q,..‘:..Nw}}ﬁsaa

P

“ ADDENDUM

‘CORRECTIONS TO THE REPORT

“NOTE: When locating line number ZIor corrac

ion, count only those
lines on which there is somet.ing writ '

cen.,

4
[
I3

1

Page Mumber Line Correction

—

Table of Contents Undar V-A porposad to proposed.
19 dismissed to discussed

IIT" t ] t"

- Commissioner to Commission

1960's to 1950's

"VII-d4 to X-4

‘covened to convened
1958 to 1955

Fron to From

seduously to sedulously
behaior tc behavior
refernce to reference

., Ssigned to served
server to signer

_U.s. to U.S.

threat to thrust

some of which were to
one of whom was

Jonestwon Lo Jonestown

1f to 1t

———

970-72 to 1970-74
his to this
insert "Court" after 'Supreme

insert "pay" arter proselytes
: i
TG oagain - WEL g

et

~aksi to also

Chundred o hundreds v

¢ page (1s identical




PRELIMINARY REPORT TO THE CLEARWATER CITY

COMMISSION RE: THE POWER OF A MUNICIPALITY
TO REGULATE ORGANIZATIONS CLAIMING

TAX EXEMPT OR NON=-PROFIT STATUS

R
i

 SUBMITTED BY:

MICHAEL J. FLYNN, ESQUIRE . |
- THOMAS G. HOFFMAN, ESQUIRE
THOMAS GREENE, ESQUIRE
WILLIAM SHERIDAN, ESQUIRE
~ PAUL JENKINS, ESQUIRE
KEVIN SULLIVAN, ESQUIRE
KEVIN FLYNN ‘

MEMBER OF THE FLORIDA BAR .
Master of Law Degree in Taxation




- TABLE OF CONTENTS

INTRODUCTION v v o vsuvrnnnnnns ..,

A.

LESSUES PRESENTED AND CONCLUSIONS

Municipal authority to requlate the solicitation -

of funds by an organization holding itself out
to be a religion

Municipal authority to regulate unfair and

deceptive practices by an organization holding f
itself out to be a religion i

Municipal authority to tax organizations claimiag
tax exempt status o

Municipal authority to limit expansion of purported

"Church” facilities in the "Downtown Development Area"

through zoning requlation

Muncipal authority to regulate the practice of
psychology or psychotherapy

-

Municipal authority to regulate education

Muhicipal{authority to regulate in areas of public
health, safety, lodging, fire ang building

Organizations operating in Clearwater in violation
of law

APPLICABLE PRINCIPLES OF LAW....;......;...........

A'

Municipal authority to regqulate solicitation of
funds by an organization holding itsalf out to he
a religion

Muncipal authority to regulate unfair and deceptive
practices

Municipal authority to tax organizations claiming
tax exempt status

15




Page
‘Municipal authority to iimi: expansion of purported

"Church"facilities in the "Downtown Development

~Area" through zoring regulation 36

. Municipal authority to regulate the practice of

psychology and psychotherapy
Municipal authority to regulate education

- Mwnicipal authority to regulate in areas of public
health, safety, lodging, fire and building
- FACTUAL DESCRIPTION, HISTORY AND ANALYSISvOF SCIENTOLOGY.,.
A. General history and description oE‘Scientology |

1. The founder and promoter - Lafayette Ronald .
- Hubbard

a. His background :
b. Creation, operation and control of Scientology

2. Structure of Scientology

Factual account of Scientology policies, practices
- and business methods ‘ : -

l.f ‘larketing and sales policies

2.  The effect of Scientology ptactices on thé’mihd'
o and personality , . :

Enforcement policies

Security check
Freeloader's debt
Disconnect

Blown student
Attack the attacker
Fair game

R-2-45

Commercial, profit-oriented activities of
Scientology '




Scientology and the courts
1. Lawsuits by the Scientologists against private
Citizens :

Lawsuits by private citizens against the Scien-
tologists

Litigation batween the Scientologists and

government agencies

a. Tax litigation history of Scientology

b. Enforcement of criminal and regulatory
laws

Scientology operations in Clearwator

1. General description
2. Scientology origins in Clearwater

Clearwater, the communications. link for
criminal activity

Clearwater "RPF"- physical and mental abuse
of private individuals ~

Commercial activities of Scientology in
Clearwater

;V. APPLICATION OF MUNICIPAL LAW TO SCIENTOLOGY ACTIVITIES,
POLICIFS AND PURPOSES.......... , Ch e

AY Y jwRS e y’\ )
A. Application of the poervesed Charitable Solicitation
Ordinance to the Church of Scientology

Application of proposed Consumer Protection Ordi-
nance to operations of the Churxch of Scientology

Standards for Determining Tax-Exemption as applied
to Scientology

CONCLUSIONS AND RECOMMENDATIONS..........




I, INTRODUCTION

Withih the ‘ramework of limited time and cost, thlé
Preliminary report is lntended to provide the Clearwater
City Commission initial research and review of legal ques-
tions relating to the authority of the City, as a Florida
municipality, to regulaﬁe organizations operating within-
‘ the City and claiming tax-exempt status.  The Report also
Provides the Cltj Commissmon relevant and material facts
concernlng the operations of the Church of Scientology
~within the Cit ty. The Church of Scientology has been ln-
vestigated by this firm in connection with numerous law
',suits presently pending in many qtate and federal courts
in the United States. The facts established by our anes- :
tlgatlon support the position that Scxnntology is engaged
_n;systematlc, w1desnread viola*lons of state and federal,i

eivil and crlmlnal laws.

i

Slnce the Report is preliminary in nature, it is deslgned ,Q_ 3,;

v

'/ to glve the City Commission an initial grasp of the legal
7autho*ity and factual baSlS to begin drafting regulatory mea-
- sures or to begin Planning for the institution of appropriata'
legal broceedings. Any decision of the Commission to ehact
fggeéific regulatory measures, or to pursue soecifié avenues of
legal redress, should be based upon a more particularized analy-
sis of the specific measures or pfocedures. The Report does,
however, provide the basis, if the Commission so ‘chooses, to
. proceed to the drufting, preparation and implementation stage.

Although preliminary examples of proposed ordinances are con-




ltained in the Report, it is recommendcd that a more thorough
fand exhaustlve analysis, and a more detaxled draftlng pro-
cess should be followed before actual enactment of such ox- yﬁ

dlnanoes.

This Report is divided into three Sections. Section I
contalns & general legal analysis of appllcable statutes and
case preceoents in seven primary areas of publiz domain.

These areas are:
Solicitation of funds by purported "religious",
"charitable", or "non-profit" organizations;

Unfair and deceptive pracﬁices by purported
"charitable", "religious", or "hon—profit“ or-

ganizations;

- Taxation of organizationscﬂaiming tax-exempt

status;

Zoning regulation of "Church facilities" in a

"Downtown Development Area";

The unlicensed practice of psychology or psycho-

therapy by a purported "religion"; -

Education

Public health, safety, lodging; fire and:buildingf

The legal analysis of these arnas is based upon Florida

o statutorj and mun1c;pal codes, Florida case oecxslons, and

‘where deemed appropriate state, federal and United States




Supreme Court decisions and state and federal statutes.

8ince the Report required preparation within very limited
time and cost cbnstraints, the legal analysis is not inten-
ded tobbe exhaustive in either citation qf authority or fac-~
tual analysis. It is, however, a preliminary survey with
récomméndatioﬁs.and conclusions based upoh the most appli-

cable decisinns and statutes.

Section II of the Report‘cdntains a\generai‘description,
‘and analysis of the creation, structure, policies and pur-
poses of Scientology. The history of Scientology involve-
~ment in the Judicial process, cdnsisting mostly of failure,
abuse, delay, harassment and attack, is recited together
‘Qigh a detailed outline of Scientology's tax;litigation his-
"rtory. An historical outline of thevbackground of Hubbard,
 ‘;thé’fouhde: of the Organization, is included along with a
'jdeSCriﬁtioniof his sales techniques and enforcement policies.
' inc1u&ing "bisconnect", "?aix«Game", and "R-2-45", |

N

The ”sdhizophﬁenic" nature of Scientology which exists

'bgtﬁeeh thé‘ image it presents to the public that it prosely— P
,ﬁizés; and in most instances deceives, and its intérnal‘operé
ating goals and poliéiés is also discussed. Thefdoctrinal
or belief structure of Scientology is presented in the per-
spective of ite confrontation with traditionally accepted
mental health technigues and treatments. - ThewéommerciaLAvis-
a-vis religious motivation and operation of Scientology is
- briefly discussed.. Finally, the actual operations of Scignfﬁfj:ﬂﬁik

R
i3

£ology within Clearwater are set forth.




Agaln, thla Section of the Report 15 not intended to be
either e\haustlve or comprehensive in fact or analysis, but
| fmere}y serves to highlight those areas which have become a
mette: cf public concern and arguably fall within the domain
of municipal review and regulation., The facts presented have
been collected from thousands of documents, publications, ang
the exewitgess testimony of hundreds of individuals. The
‘documents and pubiications are primarily internal materials
of”Scientology, many of which reveal a systematic pattern of
criminal activity, harassment, abuse, breach of oonfldent*al-~
"_ity, fraod extortlon, suppression of free speech, and depri-

_vetion of human rights and dignity.

Similarly, the eyewitness accounts of Scientologykac:ivif“

xtzes and pol;c;es dlsclose and illustrate a sustained s cheme

';of commercxally mot;vated, antx-socmal deceptiva and fraudu-
lent practices ‘which compellingly warrant commun*tj revmnw and
v_regulatlon.p
fSectiop IiI of-phe Report providesya limited‘anaivsis of
';Lthe appllcable law conta*ned in Sectlon I as applled to the
factual basxs of Sclentology policies and practices contalned
}‘elneSectlon II. The rational basis for the conclusions and
.precommendations made in the Report are to a‘iimited exient
'eet forth in this Section. .. A preliminary analysis of proposed
‘.{ordlnances and poqsmble procoedings to regulate and prohibit

aspec1f1c policxes lnjurloue to the public welfare is presented

“in thls Section.

The Report is summarized with final conclusions and recom-

: mendatlons*nc‘udlng an opinion concerning the proyected ime




pact of enactmng regulatorv measurcs and anticipated litiga;‘

. tion.

THQ varlous appendlceo to the: Report contaln miscellan-u~
eous materrals in support ofthoeeoortlons of the Report
.where references were deemed neces»ary References are made

to-the appendices by numerlcal correlation of the materi lv'f

in the Report to the appropriate appendlx. Thus, a’footnote;‘*}

number such as I- 3 refers to Appendlx I, item 3

If}3 ISSUES PRESE&TED AND CONCLUSIONS

A, ”ISsue l:

";, . ,w‘.-‘ : ;; R
v e s

f Does the City of Clearwater have the legal authoritj“PQ'

tc regulate the solicitation cf funds or property

by a purported religious organization where there

is evidence of systematic, unfair, deceptive and
. fraudulent practices in the solxc;tation of said
' pfunds’

,\”’

7Conclusiou:
u 511§  The Clty has the authorlcy, under state and federal\
fifleh, to enact ‘an ordinance regulatlng the sol;c;tation of
funds by a purmorted rellgxous creanzzatzon through the en-
‘Qactment of a narrowly. drawn ordxnance with specific regula-
-tory measures., The ordznance must meet the vequirements of

the recent Un;fed States Supreme Court case of SCha burg v,
Citlzens, Etc. The Florida: Court of Appeals has upheld a

.more broadly drawn ordlnance enacted by the City of Jackson-

”Eavville than that recommended by this Report

vl




2. The City has the autnority, under state and Federal
 law to enact an ordxnance regulateng consumer fraud whizh

‘_ordinance is applicab e to all organzzatlons, lncludina pur- ;K
'ported relig*ous co*poratlons. The Florida Supreme Courtt

' has upheld the power of Plnellas County to enact,e Consumex

AProtection Ordlnance.
B, IssuekZ:

. Does the City have the power to tax an organizatzon
which holds itself out to be.a relxgion, but which
systematically engages in activities, practices and
policies indicative of a commercial, orofit-motlvated‘,,,
enterprise, and which activities fail to meet Lhe re~ .-
quirements of the "operational test" for organiza-

- tions claiming tax-exempt status under Section 501(c)
(3) of the Internal Revenue Code? S .

 Conclusion.

Although the Clty hes limzted tax*ng powers under Florlda'

law, it should seek to have the Countj and State initiate ap-

”ji propr1ate action. Prﬂnarv authorlty to tax a religlous "front"

torgan;zation lies withzn Plnellas County and the State. The

}‘ACounty has the authority to impose real estate, personal property

and occupatlonal ta.es. " The State has the aLthorlty to lmpose
wsales, and mzscellaneous taxes. The Church of Sc;entol-

B ogy has lost every major court test in both state and federal
ei.courts w1th respect to lts qualfylng fcr exemption under the
operatlonal" test as apolled by the Interna’ Revenue Bureau.
’:The operatlona1 practices of Sc1entology in Clearwater dls-
Qualifv ‘ it for exemptlon under bothstate and federal stan~-
kdards; ‘The: City should conduct publ*c hearlngs in connectlon

with the proposed ordinances, as to the operational practices

3
IR




f_of Scientology within ﬁhefcity,]andrturn ovor.its‘findin§s to
the approprxate stute and county tawlnq authorities, for the

vpurpose of obtaining zedress from those authorltles.

-

Does the City have the authority to enact a zoning"
regulation llmltlng expansion of purported "Church
facilitius" in the "Downtown Development . Area"°

Conclusion

DThe City has the authority to enact a_ zoning reguéltion
~7fiimiting expansion of "Church facilities" in the "Downtowh'
Development Area" provided that the regulation la reasonablj

f related to 1egithnate publlc 1nterests. The City should pre~’b
“pare a list of defined goals for the "Downtown Development 3

Area"‘whxch *easonabxy warrants the nnactment of the sugaested

5j’rogulation.

D. Issue 4

Does the City have the power to enact an ordlnanco
regulating the practice of psvchology or psvcho-' -
therap!? '

. Conclusion

There ' is uncertainty undér Florida law'és to whether a
.VMunicipality may enact such an ordinance. Florida repealed
D,its Statufes reghlating the‘proctice of psychology., There
~.are no existing precedenﬁs treating potential First Amend-

'ment:problems in this area. Thus, municipal regulation is




i
"

" questionable at this tima. Exigent circumstances, howevh:,usuch

"‘as the unlxcensed practlco of medlcxno, suicide, or cloar ﬂ_‘?
and flagrant osychological abuses, may warrant an effort toV*
regulate., The founder of S cxenfology, L. Ronaldﬂubbard has
specifically stﬂted that Scientology is a methcd of "psychu-

‘;“therapy", and "the world's largest ‘mental health organiza-

tion". Foreign nations such as Australia have enacted regu-

latory measures specifically in response to investigations

concerning harmful psychological practices of Scientology., !

s

E. Issue 5:

Does' the Clty have the’ power to enact anv regulatorv
measures governlng educatxon’ L

Conclusion

The time and cost restralnts for thls Report did not al—o 
:55,low sufflcient time to adequately research th;s issue. Howj
ever,.the.presence of,numerous small_children within Scieni
"rktology in Clearwater suggests that this issue should be fully
H explored, particularly where there is strong evidence tHat
fﬁminors Living w;thin the City‘are not recelv;ng minimal edu-“

. cationdl requirements.

Does the City have the pownr to nnact regulatory
measures. governing. publlc lodglng, publlc health
and safety, fire an< bulldlng codes. : o

Conc%usion

‘Tihe“and‘cost constraints for this Report did not allew




FQUfficient time o adequately research this issue. However,
. there is evidence of oﬁercrowding, beds in éofridors and
‘:oﬁher vidlations of‘public safeEy ﬁype ordihaﬁces,lwithin

' Scientolcgy-operated buildings to warrant fdrthefkiansﬁiga-

~tion and review.:
. G. Issue 7:

‘Has the Church of Scientology operated within Clear- .-
~water with activities, policies, practices and busi-
ness methods which are in violation of local, state
and federal law, and which activities and pracilices

~have caused, directly or indirectly death, physical,
mental and emotional abuse and financial loss to in-
dividuals within and without the City?

Conclusion

The Church of Sciéhtoloéy has engaged in a péttern of

e independéﬁt criminal activity, fraud, and.deceptive sales

_practices, and vicious personal attack and abuse, all viola- .
tive of fundamental human rights. The City should seriously
- deliberate and consider taking appropriate action to protect

| individuals within itsvjurisdiction from policies and ptac-,

"ﬁices causing loss of labor, money and property and éeleteri- "’

 bus1y affgcting the physical and mental healﬁh of those with-
in the City. The City should conduct:a public héaring as to
{ ffaudulent and criminal activities within the City and there-
»éfter, enact érdinances similar to those proposed, in order
to prevent such activity. ' The City shouldﬁnot undertake to
‘regulatékany éf thé doctrines, béliefs or religious activi-
ties, if any, of Scientology. Scientclogy, onbits face, em-
‘braces a non-theistic, compilation of doctrinal beliefs,

written by Lafayette R, Hubbard, which are arquably religious 




f;nvcha broadest legal definition adopted by the U.S. Courts,
ﬁdwéver, there is substantial evidence to warrant the con-

Wclqsion that Scientology (1) does not encompass belief in
a;deity,‘which is one of the traditional tests for religion}

(2) does have a structure of authoritative precepts funda-

“

mentally opposed to the laws and ethics of our society which
'precépts condoné and encourage the commission of crimes and
fraud; and K3) employs a "religious front" for the sole pur-\
pose of obtaining money and power, Despite these latter coné?
'ciusions, the City should not interfere with those beliefs

and practices vhich arguably fall within the ambit of "re-
iigious activity" in the broadest leg;l interpretation. The
"specific regulatory measures proposed would'safeguard legiti4
’ﬁ3£e Pirst‘Amendment‘free exercise of religion, while pro-
‘tecting the community, and individuals'from many of thé frauvdu- .

’lent, deceptEVe and criminal practices of Scientology which

f;f,gppgar to be,widely employed within and without the City.

.~ I1I. APPLICABLE PRINCIPLES OF LAW

A A.FLORTDA MUNICIPALITY HAS THE POWER TO REGULATE TAX-
*" ' EXEMPT ORGANIZATIONS SOLICITING MONEY OR PROPERTY

,,t v.:In most states and in many cities and towns in the Uni~
’f téd’States, ordinances have been enacted which, in varying
"':Qafs,,regulate~organizations which are or hold themselves
 1out to be benevolent, civic, educational, fraternal, voluné
tary health, philanthropic, humane, patriotic, or religious
cxgahizationsl In most instances, regulation is accomplished
by requiring registration, application for and‘issuance of

permits before the organization is allowad to solicit money




or property. The purpose of such an ordinance ig generally
considered to be that of protecting the public from fraud.

See Village of Schaumburg v. Citizens, Etc., 100 S, Ct. 826

"A(1980) and cases c¢ited therein. The compelling intercst of
the state or municipality to protuct fraudulent practices by
organizations cperating under the pretext of a.charity or a
religion is universally recognized in the law. Village of :

: Schaumbugg, supra; Cantwell v. Connecticut, 310 U.S. 296 at

306 (1940). League of Mercy Association, Inc., v. City of

Jacksonville, 376502d 892 (1972); Gospel Army v. City of Los

Angeles, 163 P2d 704 (1945); see generally, Delgado, Reli-

_ g;ous Totalism: Gentle and Ungentle Persuasion Under the

First Amendment, 51 Southern California L. Pev. 1 (1977).

~Societal interests in protecting against such fraud are com-
pelling because there are few fraudulent schemes more easily
contrived and executed than those conducted under the aegis

of charity or religion.

Florida has enacted a statute entitled "Solicitation of

o Charitable Funds", Section 496.01 et seq, of the Florida

Code,~which requires registration, payment of a fee, main-
tenance and availability of fiﬁancial records, prohibited
‘acts, enforcement procedures and penalties. The statute has
noﬁ yet been constitutionally tested, buﬁ the Department of
S£ate has been regulating "Charitable Organizations", as de-
}fined in the statute, pursuant to the provisions thereof.
Under the Florida Regulatory Reform Act, the statute is
currently being reviewed, and as originally drafted, the

statute is being repealed effective July 1, 1982,

The Florida Statute provides that it does not

"preempt any more stringent county or municipal
provision to restrict local units of government




from adopting more stringent vrovisions, and, in
‘such case, such provisions shall be -complied with

if the registrant desires to solicit within the
RS geographic district of the local unit of govern=
s EEN ance" (Emphasis supplied), p,g5.a. 496,132 \

- In faoct, the City of Jacksonville has adopted such an
ordinance, the First District Court of Appeals in Florida
- has upheld the ordinence, and the Florida Supreme Court has

denied further appeal, League of Mercy, supra. In‘the '

‘League of Mercy case, the City of Jacksenville successfully
shut ‘down a commercial enterprise operating as a racket re-

ligion with enforcement of its ordinance.

In England, an ordinénce regulating the taxation of'pur%v;'
portedly'"religious“ propérty through the use of a'germi£ |
wés‘specifically upheld against thé Church of Scientology.

\ Aithough the ordinance involved taxation of property as op-
posed to the regulatioh of charitable funds, there is analo~-.

; gous application of the principles in that case because a

permit was required. In the case 6f R.v. Registrar General,

3 All ER 886 (1970); a local public official denied a pe:mit, »‘
~to the Church of Scientology which would have exemptedlfroﬁ “
taxation the "Saint Hill Manor", a §¢ientology-ownedkpxoperty.! tf
The English Court upheld the ordinance in that case and the. =
power of the official'to refuse the permit in finding that

thé Scienﬁology property was not "a place of meeting for re-

ligious worship“'as’required by the ordinance. This case is
discussed in Section IV C (3) of this Report. .

. v g

We have carefully reviewad the Florida statute and :he

Jacksonville ordinance in iight of most, if not all, of the
‘pertinent decisions of the United States Supreme Court as

well as many of the decisions of other appellate courts




T

.throughout the Unlted States treatxng the First Amendmont

problems of free exercise of rellglon.

Based upon our analysis of these decisions, and of many

‘different ordinances, including the Florida statute and Jack-

N

sonville ordinance, it is our opinion and recommendation that

the City should enact an ordinance drafted with more "narrow
spec;flcity" than those enacted in most jurisdictions, lnclu-
dlng Jacksonville. We have proposed such an ordlnance ln

,fSectlon V (1) of this Report.

The,proposed ordinance is recommended to the City based
rupon‘the conclusion that it is unwise to enact an ordinancév
wiEH broad discretionary powers delegated to a public offi-
‘cial to issue or not issue permits to "charitable organiza-
txons" engaged in solicitation. Such ordrnances may be des-‘
cribed as "Permlt Approval" ordinances as illustrated by

the Jacksonv;lle ordinance. Although the Florida Court of

~Appeals in the League of Mercy case, sunra, upheld such an

iAordinance, and the Florida Supreme Court denznd certiorarl,

. the Unzted States Supreme Court has tradltlonally strucx

- down such ordznances as overly broad. Schnelder v. State,

308 U.s. 147 (1979); Cantwell v, Connecticut, 310 U.S. 296

(1970); Jamison v. Texas, 318 U.S. 413; Murdock v. Pennsyl-

vania, 319 U.S. 105 (1943); Maztin v. Struthers, 319 U.S.

141 (1943); Thomas v. Collins, 323 U.S. 516 (1945); Hynes v,

Mayor'of Oradell, 425 U.S., 610 (1976); Village of Schaumburg

v. Citizens, Etc., 100 S. Ct., 826 (1980).

~The result in the League of Mercy case suggests that en=-

actment of an ordinance similar to the Jacksonville one would




}'be upheld by the Florlda auprnme Court. However, there is

- a Signjficant probability of an apoeal to the United States
Supreme Court and a questionable risk as to the result, par-'
ticularly in light of the cases Cited above. rhere are Jus-
tices in the Court, such as Justioe Rehnquist, who adveccate
‘states' tights, specifically the fight of a municipality to

-.regulate the solicitation of charitable organizations Wlth

‘a "permit approval" ordinance. (See his opinion in the

Schaumburg case, supra.) The recent appointment of Justice

"‘O'Connor, 2 states' rights advocate, would bolster this view

.on the Court,

The SChaumburg case and prev10us cases c1ted above, and

Heffron V. International Society for Kri hna Consciousness 49

 Law Week 4762 (1981) dealing with this issue, have consistenﬁly
: Viewed the First Amendment principles of Free Speech and Free
Exercise of Religion to be of such importance that ordinances
1suoh as that in the Qggggg case, must be drafted with very
"narrow specificity"' The Court in Schaumburg encouraged pro-
”lc:iptions against fraudulent misrepresentation and detailed
disclosure requirements in such ordinances as opposed to the
Ybroadly discretionary "oe*nio approval"’ We have adopted this
approach in the oroposed ordinance. Compare U.S. v. Church of

Scxentologx 520 F 24 818 (9th Cir. 1975) Bouronis v, Landrum

396 So, 2d 1275 (1981) and Surinach v, Pesouera de Busquets, 604
F 2d 73 (1979). |

The Florida "Solzc;tation of Funds" statute, Section
o496 01, has both permit requirements and it has broad dis-
»closure requirements requiring ”charicable orghnizations" to
‘prov1de finanCial records and relevant 1nformation to the
Department of State. The statute contains various prohibited’

acts and provides for administrative proceedings for:




n O ® Sals: (of the stat- :
, ute 5 ! latina to ang Lt
"v101ation thereof, for Purposes of 1nvestigation o charac-»

’fter, competence or integrity of any organization,

. and for purposes of inveetlgating practices and busgi-
' ness methods thereof." . A ’

Section 496,021 (6)

tested one of its. sections (Section 496.11(8]) appears to

be in VLolation of the Schaumburg case. °ortions of the
g’statute could be enacted by the City of Clearwater which

fwould based on exxsting precedent pass consti utional mus-

‘ ter, and also provide sxgnificant local regalatorv authority
bThis power would include identificatlon of thcse soliciting
'funds, maintenance and availability of the organization s
records, and public hearings to determine whether the organi-
zation is Violating the criminal law or engaged in fraudulent

“ipractices, w1th attendant penalties.a The Supreme Court in

cantwell, supra,fand schaumburg, supra, suggested that such

dfmeasures are constitutionally valld

We have incorporated narrowly drawn measures of this type :):j{”

~;1n the proposed ordinance set forth in Section v (l)

'B. MUNICIPAL AU'I'HORITY TO ENACT A CONSUMER PROTECTIO\I
| ORDINANCE

‘ fFThe Federal Government most states and many municipnli- '
[ties have enacted what have.been commonly referred to as "con- .
‘sumer protectiom" laws. Although there is a limited body of

case dec1sions interpreting these laws because of their rela- p

tively recert origin, the underlying rationale for such laws ‘

"is to prevent fraud and %o provxde for governmental ‘action

against such traud




| The Federal Trade Comm;selon Act, 15 u. s.C 545 serﬁes
"eas the model for manv of the state and munic*oal laws. Both
»the federal act and state statutes are deszgned to prohzbe
'false and misleading representations in the sale of ‘goods or
'serv1ces, prevent*ng unfair compet;tion and proh biting the
- use of a "bait and switch“ scheme to lure unwitting consu-
| mers lnto hlgher-priced t-ansactlons.k See gernerally 89 A.L.é.,'

3rd 399 and 449 (1979).

In l°73 Florzda enacted a. "deceotlve and Uniform Trade
i;aPractices" act which is modeled upon the ederal Trade Com=-

el jmlssion Act. F.S.A. 501.201 et seq. Florida refe"s to its

‘ act as the "Little FTC Act". In the case of Department of '
j'{ Legal Affairs v. Rogers, 329 So2d 257 (1976) , -the Florida
:inAppellate Court held that the "Little FTC Act" prcpezly nro- .
”vscrzbed unfair methods of competxtlon and unfazr or decept;ve
'Zvacts or practices, that "great we;ght" should be g;ven to in-
thfeterpretatzons of the Federa1 Trade Comm;ssion Act; and that
efthe "Little FTC Act" aid not constltute an unlawful delega-=”
de§¢~tion of legzslatlve authcrlty to the admlnxstratzve agency

| Z‘enforcing the act accordzng to Zederal trade law standards.

Cllemhil
e ST

The "Little FTC Act" gives to the State Attorney and fhe‘ |
”‘nDepartment of Legal Affairs the authority to enfcrce the act.
‘u'th through var*ous emedles set forth in the act. mhese reme-
»dies include the power to obtaln a declaratorv judgement in-
junctive relzef to recover actual.damages on behalf of vie~
tims, and thepowerto hold admxnlstratlve hearings to anes-

"txgate v1olat10ns of the Aot. .

| " The "Little FTC Act" specifically provides that the Act

_‘*ﬁiS'supplementel to and makes no attempt to preempt, local
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) consumer protection. ordinances not inconsistent with the

Act . F S.A. 501,213 (2). (Emphasis supplled)\ The Florida

Supreme Court in the case of Pinellas: COunty, Bt:; v, Castle,b

392 Sso ’dl°92 (l981) specifically held that Pinellas COunty
was constitutionally authorized to enact its own consumer
protection law and that the changes made by the Pinellas
consumer protection law did not violate duye process. " Thus, -
it appears that under the provisions of the "Little FTC Act"
and by case decision of Plorida s highest court the City of
o Clearwater could properly enact a consumer protection ordi-'

"nance designed to prohibit fraud and unfair competition.

The fact that a loca1 consumer protection ordinance might
 be applicable to the acts or’ conduct of a ncn-profit, chari- B
h,table or religious organization, as well as to any other in=-
ividual or entity, does not render the ordinance unconstitu-v
vtional.} The law certainly does not give special protection
‘to a religious organization committing crimes torts or de-
'”ceptive practizes, which consumer protection laws are designed

R Ma \-M% ‘ g
o 1to preVent. See U. s. v. Ballard, 322 u. s 78 (1944) dismissed infra.rlwt

A consumer protection law such as that proposed in Section”'

i?V of this Report has been made applicable to a religion. In‘

the case ot F. E L Publications V. National Conference of
’Catholic Bishons, 466 F. Supp. 1034 (1978), a Federal District

'Court in Illinoxs held that the Illinois decept*ve trade prac-

tices act applied to allegad unfair competition and deceptlve

" acts by a conference of Catholic bishops. The court in that
case rejected the bishops' claim of First Amendment’ protectionh
for the alleged wrongful acts holding tnat the case did not

involve an intrafchurch‘dispute, but whether the copywright,




unfair competition and consumer protection law. were violated.

In numerous lower ‘court cases;, some of which are still
k'in litigetion or on appeal the Church of Scientology has
v<l,moved Lo d*smiss claims brought by indiViduals alleging vio=
o letion of consumer protection laws, as well as fraud, ‘the
unlicensed practice of medic1ne, intentional infliction of
=3A‘emotionel distress, violations of minimum wage laws, viola-
'J'tions of recketeering laws, and other miscellaneous claimed
4? wrongs. In all of those civil cases, in a variety'of court,»i'
_proceedings involving eriminal indictments'and convictions, p
che Church‘of Scientology has ettempted toﬁdiSmiss the case.v
or~proceeding on the qrounds of freedom of religion. The
,courts heve almost unanimously rejected thie detense. Thev
ﬁ,”ceees set forth in Section IV (c) of this Report outline most
il}of theee cases. | |
g Appelhte or reported case dec:.sions :.nvolv:.ng the rela-'
Ltionship between a purported religious organization, the right
4'tfi;o£ the stete to protect its citizens from crime or freud and |
iefﬁfthe tree exercise cleune of the First Amendment have been '

EEA )
“”iendered by meny American courts.

¢ The protection provided by the Pirst Amendment to the |
,ligfu s. Conetitution to orgenizations cleiminc religious statue
:'h{is not ebsolute. Where representations ere involved, a party
'":is immune to liebility only if. his representations are: (l)
]ureligious in cheracter and (2) made in good faith ' Where
nections are: involved, a party elways remains subject to ju=-
"fdicial review to achieve suffiCiently important state ob-

‘jectives, and cannot cloak himself with the First Amendment




" 'to commit otherwise tortious acts.

Fraudulent Misrepresentetions?

The u.s. Const:tution gives every person the absolute <
triah* to believe what he or she wants, but does not create

' a license to do or say anything in the name of rel;qion."ln

 Gantuell v. Connecticut, 310 U.S. 296, 303 -4, the Supreme

~ Court stated
;"The Amendinent embraces two concepts, v—— freedom
to believe and freedom to act. The first is ab-

solute but, in the nature of th:.ngs, the second
~cannot be."

.'rineéentﬁeil the Court strﬁck_aown a state criminal statute
‘ftbarring the'solicitation of money by a rerigious organization
1l:without the prior epproval o! the Secretary of ‘a state agency.
’The Court, however, made it very clear thet its deciezon did

t'not apply to £reudulent practices-

o Nothxng we heve said is intended even remotely to
. imply that under the cloak of religion persons may,
"~ with impunity, commit frauds upon the public...the
state is...froe to regulate the time and manner of
- solicitaticn generally, in the interes: of publxc
e latety, peace, comfort, or convenience. o ‘

In U S . V. Bellard, 322 U.5. 78 (1944) the Supreme Court

‘ tfspeci!ically dealt with the issue of a Pzrst Amendment "re

.",ligion defense in a fraud case. In Ballard the "I Am" move-
ment was charged with mail :raud for solicitingifunds throughwi

felse representatione. The defense was that the representa-

yl_tions were religzous in nature and therefore immune from in-

'quiry The Federal, Distrlct Court had ruled with the acqul-
~escence of.ell counsel that the representations were religious
in nature and that the standard to be applied in instructions‘

 to the jury was not the truth or falsity of the‘assértions




”“made by the defendants but-'“

"Did these defendants honestly and in good fanth be-
lieve those things?" (32” U.S. at 81) S

On reView the Supreme Court approved and adopted this “qood A
; faith" standard. The Court stated: |

...We conclude that the District Court ruled Pro- -
- perly when it withheld from the jury all questions
; concerning the truth or falsity of the religious
belie“s or doctrines of respondents. (322 U.S.at 88)

'ilThe Court approved the following jury instructions:

"You are not to be concerned with the religious be-"
lief of the defendants, or any of them. The jury
will be called upon to pass on the question of whe-
. ther or not the defendants honestly and in good faith

- believed the representations -

which are set forth in the indictment, and honestly
and in good faith believed that the benefits which
they represented would flow from their belief to
those who embraced and followed their teachings, or
‘whether these representations wiire mere pretense
without honest helief on the part of the defendants
or any of them, and, were the representations made
for the purposes of procuring money, and were the
mails used for this purpose." (322 U.S. at 82)

‘Thia "good faith" standard has‘stOOG for thirty-five years
and been applied in a variety of contexts, notably selective

aervice litigation. See u.s. S. v. Seeger, 380" u.s. 163 (1964) .

.. The rule means simply that where a religious defenselis in-

_,tarposed, the jury'may'not look'intovthe truth‘or falsity of
t a religious belief but only the question of whether the be-
}liet is sincerely held. Conversely, a defendant raising a
'"religion" defense may be reouired to show that he holds his

beliefs szncerely -and’ not as a mere pretewt for some other

purpose

- In Ballard, as noted, there was no factual controversy -




‘Whether the.represenﬁatiohs~weré religious in nature. Tt is
cledr,;however; that before a defendant can intérpose aA"re-
. ligion” defense he must establish that his representations
were religious and nct seculﬁr. U.S. v. Carruthers, 152 F2d
’512 (7¢h Cir., 1946)Q Carruthers was also a mail fraud éase;
The decision strasses the importanée of distinguishing bctwegn
| religious and secular'#eprasentations; The defendant's repre-
scntations included bqgh secdlar #nd religious p}omises. He |
claim.d’to be a Doctor of Medicine and Divinity and to have
studied in Tibet anﬁ England. He administered to both religiou§
and physical needs of. the Foundatibn‘s "students" and madei
numerous reprg;ehtations in’both,éategories. The Court of
 Appeals, in affirming the conviction, held that a jury could
g p:oporly,detnrmino4into which category the representations
balonged, seéula: or religious, 1If the represenations were
of a religious nature, the "good faith" test of Ballard
would ipély: if thcy were secular the ju:yfwégld judqe them
.by ordinary common law standards ofvtraud("rhesjury instruchb
tions in’gggguthdrl stated, in part:
You are further instructed that representations of |
. the defendants, or any of them, concerning or relating
to the subject of breathing, silence, and positions
of persons during sleep, if you believe that they
are matters within the field of religion, as taught
~the defendant Carruthers, and the truth or falsity
of such representations, if any, may not be questioned

in any way by you in arriving at your verdict in this
case. (152 F2d at 517)

| Thus,yaallard and Carruthers, taken together, clearly state |

th&t when a "“religion"” defense is raised, a jury may first de-
;ktermineywhethéf ghe particular representations are rqligious,
”and if thdy.are,‘may further question whether they are sincerely
heid. Both these factual hurdles must be cleared before First
Amencdment immuhity attaches. Only the truth or falsity of
sincérely held religious beliefs are immune from inquiry under

the First Amendment.




~The activities and representations of a purported reli-

Lo gioh, uameiyAthe Church of Scientology, have been tested

" under the Ballard and Carruthers standards in two related:

cases‘docided in the District of Columbia, Founding Church

| 9f Scientology v. U.S., 409 F, 2d 1146 (D.C., 1969), and
 l:aited States v. Article or Device, 333 F. Supp. 357 (D. Ct.
 D.C., 1971). |

Fcunding Church involved an effort by the Federal Govern-”
‘ment to condemn the "E-Meter" under the Food and Drug laws,
 (the "E-Meter” is a crude lie detector used by the Scientclo-

'gists during auditing). The issue wai,oncyof "miSlabeling";

3 ffvénd the government was required to show false secular :epre—

sentations regarding the uses and benefits of the device. 1In
the course of the trial a great mahy :epresentations were
‘proven. and submitted to the jury. The Court of Appeals found‘fﬁ

:hi;‘lomelcf these ware clearly secular, but that some were

':j,dfia'rgliqibul,naeurc.,‘Thc Court concluded that in view ot, L

o #hiym@nne: in which the evidence was submitted to the jury,

";*thérefwai afpoisiblity that they had rendered a verdict based e

 on an cvaluitibn of the truth or falsity of some of the re-

 11910&3 repzésentationi. This was held to violate the Bal-
‘la:d doctzine. ‘It should be noted that in'Founding Church,

‘“thé gbvctnmcnt made no effort to attzck the "good faith" of

. the roliqions representations involved. whhs, the Court ex-

pressly refrained from making certain holdings:

(1) We do not hold that the Founding Church is for
all legal purposes a religion. Any prima facie case
made out for religious status is subject to contra-
~Qiction by a showing that the beliefs asserted to
religious are not held in good faith by those asserting
them, and that forms of religious organizations were
- erected for the sole purpose of cloaking a secular
- enterprise with the legal protections of a religion,




(2) We do not hold that, even if Scientology is
a religion, all literature published by it is a
religious doctrine immune from the act. '
The Court thus made it clear that on retrial the government
could secure a conviction by showing either secular misrepé

rosentatidns, or religious representations not held to bein goed
faith. '

The case was then retried, and an opinion issued by the

District Court entitled United States v. Article or Device
‘(sugra). The Court's opinion directly and forcefully, con-
fronts the issue of claimed First Amendment protection by
~Scientology. The judge noted, initially, that Scientology
representations are to some extent an admixtufe of secular
and tgligious claims.
A few of these writings are primarily religious in
hature. Others contain medical or scientific claims
in a partially religious context. Most of the mater-
ial, however, explains aspects of Scientology and
Dianetics in purely matter-of-fact medical and sci-
entific terms without any apparent religicus refer-
ence. 333 F. Supp. at 361
On retrial the government again made no effort to attack the
: "good faith" of the detcndaht's religious claims. Thus, ¢to
E ¢omp1y with the Fcunding'Church decision the tfial cbu:t'coné

“sidered only those claims which we:e'clearlz secular, The

trial court in Article or Device had no difficulty separating

secular from religious claims. The Court stated:

The bulk of the material is replete with false medi-
cal and sclentific clalms devoid of anv rell ious
ovcrIaz or reference, 333 T, Supp. at_}ﬁ[ (gmpasis

supplie
" The Court also stated:

+o.it is a gross exaggeration to insist that the en-
ergetic, persistent solicitation of E-Meter audited
cures for a fee has all occurred in a spiritual se:-
ting without use of a secular appeals and false sci-
entific promises made in a wholly non-religiocus con-
text., 333 F. Supp. at 360

Finally, the Court set forth in an appendix to the decision




a listing of Scientology publicaticns whichfit[COncludedbto

~ be secular misrepresentations.

Tortious and Illegal Acts

As noted above, the First Amendment confers absolute pro-
| tection for religious beliefs, but dces not necessarily confer o
imrunity for actions, even if they are religiously motivated.

*

See Cantweil v. Connecticut, supra. Over the years many re-

straints'upon action have been uphéld ever. though they run
afoul of parti.ular citizen's religious beliefs. These in~

cluded laws restricting child labor, Prince v. Massachuset:s,

; 321‘U.S. 158 (1944) ., ccmpulsory blood tranfusions, Jehovah's
’Witnelses v, xing county Hospital, 390 U.S. 598 (1968). In

 rlho:t, action may be regulated Wheneve: the state has a suf_‘chug‘e»

- ficiently important objective.

Thc gua:anteo of a jud;czal remedy fcr -ntentzonally in-f
' tlictod torts is ‘clearly an important state objective. See e

nTurnor v. Unification Church, 473 P Supp. 367 (D C R. I.,

1978). In Turner, the Court stated:
In ruling cn this motion, the Court initially finds
that the free exercise clause of the First Amendment
does not immunize the defendants from causes of ac-
tion that allege involuntary servitude or intentional
tortious activity. 473 F. Supp at 371
'Théréhappear to;be no case decisions which hold that activity
~which is othenwise tortious is excusable simply because it
Qas;committed by a religious crganization or for religiCus ;
reasons., Nor would such a rule be compatible with established
constitutional principles. In effect, a grant of such immunity 2

{fo: otherwise illegal activity would convert the First Amend-




=:ment, which is intended to be a shield against government in=-
1‘ terference, into an offenSive weapon, Furthermore, the granting
of such immunity would come dangerously close to the establish-
’1ment of religion, also forbidden by the constitution, since
‘it would give a significant legal advantage to those Fersons
and entities claiming "religious" motive which it withheld from
a nonwreligiously motivated person.
Theretore, a consumer protection ordinance, such as ‘that
'proposed and discussed in Section V (2) of the Report, imple-
*monted and enforced to proscribe fraudulent practices should

withstand constitutional attack.

C.  MUNICIPAL AUTHORITY TO TAX oacANIzATIONS‘CLAIMrNGLwaf
: ' EXEMPT STATUS ‘ '

 Tax exemptions nave existed since biblical times, and

- today ell of the fifty states allow tnx‘exemptions foripleces S

of worship. Walz v. Tax Commission of the City of New York,

» 397vU.S; 664 (1970). State and Federal Statutes and many

state constitutions provide tax exemptions for various chari-

‘table, non-profit,‘religious, educational and scientific or-
ganizations. An applicant who seeks exenption frem a state
or £ederal tax bears the burden of demonstrating quali‘ication.'

Dickinlon v. Unlted States, 346 U.S. 389, 74s. Ct. ‘152 (1953).

This pnrt of the Report requires an examination of the burdeni
on those organizations which seek a religious exemption from
state and federal taxation, and the criteria by which the

taxing authority determines exemption.




Religious Exemption

The First Amendment forbids the federal and state govern=~ |

%.‘ ments f:om enacting 1egislation which prohibi s the free ex-

fﬂercise of religion or which tends to favor or establish one

religion. U S. Constitution Amendment l However, the Su-'“ﬂ
preme Court has held that granting a tax exemption to a bona fY:
fide religious organization does not Violate the establish-

ment clause of the First Amendment. Walz v. Tax Commission

of the City of New York, supra. The Supreme Court: has not

"decided whether taxing religious properties would _constitute

a violation o£ the £ree exercise clause of the First Amend-

; ment. Walz, sugra. :

Keeping First Amendment considerations in mind, an or-
';ganization must qualify as a religion to claim exempt status.

V'Otherwise, any organization masquerading as a religious enti-

;fe;x;ity, could quelify for a tax exerxr ' .n. The taxing authority

1-‘_1' empowered to determine whether an organization gualifies g

y.£or‘tax exempt status, ' Whether the{taxingrauthority is the

i:fstate or federal government,kthe oriteria for determining re-

"aligious exemption is contained in case and statutory law. The

N statutory schemes which regulate relig-ous exemptions provide ;;f,p'

" for.a administrative remedies for an aggrieved applicant. As-

‘suming an’ applicant is denied exemption and has exhausted his

- administrative 'emudies, resort may be 'had to the courts.

’ gft‘Many exemption-denied organizations have sought judicial re~

: lief which has created a body of federal and state case law
concerning the necessary criteria for qualification ‘or -a re-

ligious tax exemption. This case law will serve as a useful

"gguide when applying Floride s Statutory scheme in determining

’and granting tax exemption' for religious orqanxzations




1 ‘IPlorida'Law: .

The Florida Legislature has enacted statutes which create
»eremptions for various organizations and entities. . See gen- :
‘erally, Florida Statutes Annotated Ch. 196, Section 196.19

"Acraates an exemption for religious organizations and Section ‘

; 196 192 exempts all property used exclusivelx for exempt pur-

posea from ad valorum (property) taxes. Likewise, the Flori- |
da Constitution grants an exemption for religious organizations.
FLA, CONST., art. VII, §3. Most criticalJy, the exemption for |
:ireligioua organizations is based upon the purpose for which ,
A.~tne property is held and the manner in which the property is i
‘used, 1963 Op. Atty. Gen. 063~ 138 Nov. 13, 1963 Central
Ba tiat Church of Miami, Pla. Inc ' V. Dade County 216 SO. 2d

4 (1968). The mere fact that the title to real property is

‘ﬁ»vested in a religious organization is not sufficient to ahow

:”:a right to tax exemption as the pplicant must demonstrat

,that the property is used exclusively £or religious purposes.
Op.. Atty. Gen. 066- 17 March 11, 1966. An applicant seeking
i,laxamption for a religious organization must affirmatively de-
‘monstrate that the property is actually held and used exclu-i
sively for religious ourposes. Moffett v.,_gg_x 139 So. 24
133 (1962); Dr. William Howard Hay Poundation v. Qilggg, 156

7Fla. 704, 24 ‘So. 24, 237 (1946) ; Op. Atty Gen. 071 56, April'

‘(f:1971

Avrelfgious organization that seeks a tax exemptionkmust .
file an application for exemption with the county tax asses-
sor. The application must list the property for which the

exemption is sought and certify its ownership and use. F.SnArf




| ©196.011. Once the property appraiser receives an application
for exemption, he'shéll determine the following:'
(a) whether the applicant falls within the defini-
tion of any one or several of the exempt classi- '
fications o
(b) _whether the applicant requesting exemption uses -
the property predominantly ‘or exclusively for
exempt purposes ok : s

(c) the extent to which ﬁhé propefty is used for ex-
-ampt purposes

 See F.S.A. §196.193 (3) (a) = ().

"1;'The property appraiser shall apply the following criteria

"  ﬂin‘de£ermining whether an organization qualiﬂies':of a reli-

% gious tax-exémptiqn: B | o |
| I‘($)~ théfnatu:e and extent of the ;éligious activity

.of the applicant, a comparison of such activities
~with all other activities of the. organization

and the utilization of the property for religiaus"

activities as compared with other uses.

the extent to which the property has been made
available to groups who perform exempt purposes,
at a charge that is equal to or less than the:
cost of providing the facilities for their use,
or the extent to which services are provided to

| persons at a charge that is equal to or less than .
‘the cost of providing such services. Such rental -

or service shall be considered as part of the -
exempt purposes of the applicant. :

. See F.S.A. 196.196.

fhe1§roperty“ap§raiser mﬁy ndtvérant a tax exémption‘>
jj[qu a reliéious organizatioﬁ'if‘it is a profit Qrganization,
 F.S.A. 196.195 (4). The Florida Legislature has set the fol-
.ﬁiqwiﬁg criteria'to:,detérmining §rofit 6r_non4pro£it status
| of an appliéént seeking'avreligious'tax exemption:

(a) the reasonableness of any advances on payment
directly or indirectly by way of salary, fee,
loan, gift, bonus, gratuity, drawing account,
commission, or otherwise (except for reimburse-
ments of advances for reasonable out-of-pocket
expenses incurred on behalf of the applicant)

'to any person, company, or other entity, directly.

s

o
i
{
5
|




: or~ipdi:ectly cbntrolledlby‘ﬁhe”abpllcant 6r ény
officer, director, trustee, member, or stockholder
of the applicant; IR ,

the reasonableness of any guaranty of a loan to, ~
or an obligation of, any officer, director, trustes,
member or stockholder of the applicant or any
- entity directly or indirectly controlled by each’
person, or which pays any compensation to its
officers, directors, trustees, members, or stock-
holders for services rendered to or on behalf of
the applicant; ! ‘ L

The reasonableness of any contractual arrangement by
the applicant regarding rendition of services, the.
provision of goods or supplies, the management of
the applicant, the construction or renovation of

. the property of the applicant, the procurement of

~ the real, personal, or intangible property of the
applicant. On other similar financial interest in
the affairs of the applicant; ' :

the reasonableness of payments made for salaries
for operation of the applicant or for services,
supplies and materials used by the applicant,
reserves for repair, replacement and depreciation

- of the property of the applicant, payment of mort-
gages, liens, encumbrances upon the property of the:
applicant, or other purposes;

;((éi the :oascnablendis~o£}chdrges made by the.ipplicaht
: for any services rendered by it in relation to thg«

value of those services.

T fs.e‘o r.sy.a. ~'1}96».519 57 (2)  (a) = (e).

v'Ih?suhma;y,lthe property appraiser's function is twofbldkg,

= itiflt} thc;apbiéider_mult determine th nature and extentrof

“tﬁq.applicnnt'i :éligious activities and the purpose for which

the property will be used. F.S.A. 196.196; second, the o
;'lpp:aiqqr must determine that the religious organization is a

non-pfotitkgntity. F.S.A. 196.195,

“:Aaluming.the property appraiser determihes that an applii

éént f;;is‘to qudlify for a religious exemptioﬁ, the appraiser

| huit noéifyrthe.ahplicant, who is entitled to én appeal to the

”   brbperqfapbralsal adjustment board. F.S.A. 196.193, 196.194,
\vﬁ‘.Thé board must review‘the decision of the property appraiser

and apply the statutory criteria (supra) ia reviewing the ap-

“29-




f!praiserfs decision. F.5.A. 196.193,

The Florida Courts have considered laws in. which the
‘appraiser must determine the nature and extent of the appli-
| cant's religious activities and the purpose for whichrthe |
‘property will be used F.S.A. 196.196; secondly, the apprai-
ser mult determine that the religious organization is avnon-.

: protit entity. PF.S.A. 196.195,

Aleuming the property appraiser determines that an appii-
cant fails to qualify for a religious exemption. the apprai-,
| ser. must notify the applicant, who is entitled to an appeal

’71 to’ the property appraisal adjustment board. F.S. A. 196.193,

1"*_ 196.194. The board must review the decision of the property

_‘appraiser and apply the statutory criteria (supra) in]reyiewing"\
‘k che appraiser's decision. F.S.A., 196.193. )

The Plorida courts have conaidered cases in which a re-
: »vfilligious entity was denied exemption fran property tax. How=

- ever, these oaeee address the character of the property use

dV'fand not the nature and extent of the applicant's religious

{ activitiee._ The Florida courts have not addressed the issue

d#ot reliqioul exemption based on the profit character of the

| o dapplieant. Although the Plorida courts may rely on the statu-

" ‘tory criteria for determining the non-profit and religious

i ﬁ!character and use of prooerty owned bv entities seeking re-

vligious exemption, resort may be had to the case law of

lk~other jurisdiotions. SOme foreign courts, the Internal Rev-

‘anue Service and the u.s. Tax Courts have examined the nature

~‘and extent of an organization's activities and the intended

use of property in determining whether. an applicant qualifies




