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THE DEVELOPMENT OF FBI DOMESTIC INTELLIGENCE
INVESTIGATIONS

I. INTRODUCTION

During the past forty years, FBI intelligence investigations have
been one of the federal government’s main resources for the protection
of domestic security. The executive branch, not the Congress, too, the
initiative in 1936 to establish the Bureau’s intelligence structure. Until
this Committee’s investigation, there has never been a substantial
inquiry by the Congress into the policies and practices of the FBI and
the executive for the conduct of domestic intelligence investigations.
The purpose of this report is to set forth chronologically the develop-
ment, of these policies and practices, as shown by the materials obtained
by the Committee from the FBI and the Justice Department.

A. Scope of the Report

There are several major limits on the scope of this report and of
the inquiry it represents. Since it spans sixty years of American his-
tory, the report does not purport to be an exhaustive discussion of all
the outside events which were the setting for policy decisions and the
development of Bureau programs. Nor does this report touch on many
of the most controversial cases in the FBI’s past, such as the Hiss and
Rosenberg cases, which have recently been the subject of extensive
historical reconsideration on the basis of materials made public under
the Freedom of Information Act. Rather, the narrative which follows
concentrates on the Bureau’s general policies and formal programs,
with specific illustrations of what appear to be typical applications of
these investigative standards.!

Furthermore, the Committee has not attempted to secure from the
FBI and the Justice Department an exhaustive compilation of all
policy materials relating to domestic intelligence over the entire period
since 1936. For example, the Committee has reviewed all versions of the
FBI Manual Sections pertaining to intelligence only as far back as
1960. The same cut-off date was used in the Committee’s requests for
such basic policy documents as the “SAC Letters” (regular instruc-
tions to the Special Agents in Charge of all FBI field offices from
Bureau headquarters) and memoranda recording decisions of the
FBI’s Executive Conference (composed of all Bureau executives at
the level of Assistant Director and above). However, substantial in-
formation about pre-1960 intelligence policies was obtained in con-

! Separate Committee Reports deal with the most intrusive investigative tech-
niques (Electronic Surveilliance. Surreptitious Entry, Mail Opening, and In-
formants), FBI programs going beyond investigation to the disruption of
targeted groups and individuals (COINTELPRO). and one specific case stud~
combining all types of Bureau operations (Dr. Martin Luther King, Jr.).

(375)
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nection with the Committee’s review of the FBI’s Security Index and
related programs going back to 1939. Other materials on the FBI's
overall policy mandate from the President were located in the various
Presidential libraries; and the Bureau volunteered to the Committee
an extensive collection of documents on its operations as part of an
analysis of the origins of its legal authority to conduct domestic in-
telligence investigations.?

The most significant omission from this report is the FBI’s foreign
counterintelligence policies. While they are mentioned from time to
time as part of the larger context for the Bureau’s intelligence op-
erations as a whole, they are not considered in the same depth as FBI
domestic intelligence investigations not directed specifically at the
activities of hostile foreign intelligence services in this country.®

Nevertheless, it is essential to examine the nature of foreign counter-
intelligence investigations in order to understand the origins of FBI
domestic intelligence. Counterintelligence investigations are a neces-
sary response to the threat of espionage and related hostile intelligence
activities of foreign governments. Foreign espionage is a tangible and
obvious danger; and clandestine investigations of foreign agents are
a minimal intrusion upon the rights of Americans (even if some for-
eign agents are citizens). The crimes a foreign agent may commit on
behalf of his principal are extraordinarily serious, for they may result
in disclosure of the nation’s most sensitive defense information to a
foreign adversary. The positive foreign intelligence by-product of
counterintelligence may have great significance, since it can alert the
United States to impending hostilities and provide information about
the larger intentions and o%j ectives of other nations.

Before World War II the governments of Nazi Germany, Japan,
and the Soviet Union mounted intelligence efforts directed at the
United States. While their extent was not fully known at the time,
there were sufficient indications as early as the mid-1930s. Given the
international climate and the activities of German and Soviet officials
in the United States, there was every reason to believe that this country
needed a counterintelligence capabiyity to identify and possibly disrupt
the work of hostile intelligence services.

From today’s perspective it is harder to understand the nature of
the domestic threats to security which, along with foreign espionage,
were the reasons for establishing the FBI’s intelligence program in the
1930s. President Roosevelt and the Congress were not just concerned
about spies and foreign agents in the pre-World War II period. They
saw a threat which combined both foreign and domestic elements, and
FBI intelligence was assigned to deal with it. Only by a closer exam-
ination of t%e historical record can this assignment be fully explained.
Factors of political belief and association, group membership and na-
tionality affiliation, became the criteria for intelligence investigations

. !FBI Intelligence Division, Position Paper on Jurisdiction, 2/13/75; FBI In-
telligence Division, An Analysis of FBI Domestic Security Intelligence Inves-
tigatio;w: Authority, Official Attitudes, and Activities in Historical Perspective,
10/28/75.
* A separate Committee report considers the subject of foreign counterintel-
ligence as it relates to both the FBI and U.S. foreign and military intelligence
agencies.
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before the war; and they continued to be used through the Cold War
period to the 1960s ang early 1970s.

Therefore, this report describes how the policy assumptions behind
FBI domestic intelligence were established in 1930s and 1940s and
became unquestioned dogma as the years went by. In the 1960s, new
and unexpected events occurred which did not fit these established
concepts. There was no longer a consensus among Americans as to the
nature of government’s proper response to home-grown dissidents
who might engage in violence as a form of political protest, to racist
groups using force to deprive others of their civil rights, to civil
disorders growing out of minority frustrations, or to large-scale protest
demonstrations. Presidents and Attorneys General turned to the FBI
for intelligence about these matters without adequate controls. The
resulting confusion and mistakes of the past ten years called into
question some of the fundamental assumptions underlying the FBI
intelligence programs of the previous three decades.

B. Issues Presented
Domestic intelligence investigations involve much more than the
neutral collection of information. Intelligence-gathering is a process
including many kinds of activity. The ordinary means of collecting
information inevitably has an adverse impact on the rights of in-
dividuals. The recruitment of informants paid to supply information
about their acquaintances is a fundamental tool of intelligence. By ar-
ranging for what is in effect a government agent to intrude into the
private relationships among people, the FBI substantially interferes
with free association.* Moreover, like all investigations, intelligence
collection involves extensive interviews with the subjects of investiga-
tion, their friends, employers, neighbors, school officials, sources of
credit, and anyone else who may know something about their back-
ground and activities. The interview is not a neutral event. The way a
¥erson is looked upon by those around him can be significantly af-
ected when they know he is someone “of interest” to the government.
These consequences are the necessary price of investigations of crime,
and they may be justified to satisfy other compelling governmental
interests. But FBI domestic intelligence gathering has gone far beyond
criminal investigation and, in many instances, beyond a reasonable defi-
nition of compelling necessity. No act of Congress has supplied clear
legal standards against which to measure the propriety of domestic
intelligence investigations. Instead, the executive branch has been on
its own with vague legal concepts of “emergency power” or “war
power” or other imprecise doctrines of inherent presidential authority.
These problems have been compounded by practices of secrecy. Con-
gress was often not informed or did not seek information. Even within
the executive branch, the FBI assumed it had a general mandate and
thus frequently did not advise its superiors of specific policies. The
fudlcmry had no role at all because clandestine investigations did not
ead to prosecutions.®

: See Committee Report on FBI Informants.
Instead, the investigations often led to covert actions to disrupt and discredit
the targets. (See Committee Report on COINTELPRO.) .
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The FBI’s experience in the conduct of domestic intelligence investi-
gations over the past forty years, as it is set forth in this report, argues
strongly for discarding outdated ideas and striking a new balance be-
tween security and liberty. The dangers of domestic intelligence are
real, not imaginary. They underscore the need to circumscribe care-
fully any intelligence operations carried out by the federal government
within the United States or against Americans anywhere else in the
world. Equally important, they demonstrate the need for Congress to
assert its lawmaking power, for the executive to abandon inflated doc-
trines of presidential authority, and for an end to the excessive secrecy
which destroys the effectiveness of the rule of law.

I. HISTORICAL ANTECEDENTS—WORLD WAR I, THE “RED SCARE,” AND
ATTORNEY GENERAL HARLAN FISKE STONE'S REFORMS

A. Pre-World War [ Programs

The first federal domestic intelligence programs originated shortly
before the United States entered World War I in 1917. The initial
threat perceived by federal officials was the activity of German agents,
including sabotage and espionage directed at the United States in the
period before America entered the war. Although the neutrality laws
were on the books, no federal statute made espionage or sabotage a
crime. Attorney General Thomas W. Gregory proposed such legisla-
tion in 1916, but Congress took no action %efore American entry into
the war. Nonetheless, the Executive Branch went ahead with develop-
ment of a domestic security intelligence capability.

Several federal agencies expanded their operations. The Secret Serv-
ice, which was established in the Treasury Department to investigate
counterfeiting in 1865, had served as the main civilian intelligence
agency during the Spanish-American War. With $50,000 in War De-
partment funds, the Secret Service had organized an emergency auxi-
liary force to track down Spanish spies, placed hundreds of civilians
under surveillance, and asked the Army to arrest a number of alleged
spies.® After the assassination of President McKinley by an anarchist
in 1901, the Secret Service was authorized to protect the President. Its
agents were also assigned to the Justice Department as investigators
until 1908 when Congress forbade the practice. In 1915 Secretary of
State William Jennings Bryan decided that German diplomats should
be investigated for possible espionage, and he requested and received
President Wilson’s permission to use the Secret Service.”

The military had performed extensive security intelligence func-
tions during the Civil War, although operations were largely dele-
gated to commanders in the field. When the military discontinued its
surveillance program after the Civil War, Allan Pinkerton who had
worked for the War Department under President Lincoln founded a
private detective agency. The Pinkerton agency and other private
detective forces served both government and private employers in
later years, frequently to spy upon labor organizing activities.® In

® Joan M. Jensen, Military Surveillance of Civilians in America, (Morristown,
N.J.: General Learning Press 1975), p. 5.

“Joan M. Jensen, The Price of Vigilance (Chicago: Rand McNally, 1968), p. 12.

& Jensen, Military Surveillance, pp. 4-5.
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the years immediately before American entry into World War I, mili-
tary intelligence lacked the resources to engage in intelligence opera-
tions. Therefore, preparation for war rested largely with the Secret
Service and its main competitor, the Justice Department’s Bureau
of Investigation.

The Justice Department’s investigative authority stemmed from
an appropriations statute first enacted in 1871, allowing the Attorney
General to expend funds for “the detection and prosecution of crimes
against the United States.” * The Attorney General initially employed
several permanent investigators and supplemented them with either
private detectives or Secret Service agents. When Congress prohibited
such use of Secret Service personnel in 1908, Attorney General Charles
J. Bonaparte issued an order authorizing creation of the Bureau of
Investigation. There was no formal Congressional authorization for the
Bureau, but once it was established its appropriations were regularly
approved by Congress. Members of the House Appropriations Com-
mittee debated with Attorney General Bonaparte over the need for
safeguards against abuse by the new Bureau. Bonaparte emphasized,
“The Attorney General knows, or ought to know, at all times what
they are doing.” Some Congressmen thought more limits were needed,
but nothing was done to circumseribe the Bureau’s powers.*?

Passage of the Mann Act and other federal statutes prohibiting in-
terstate traffic in stolen goods, obscene materials, and prizefight films
soon expanded the criminal investigative responsibilities of the Justice
Department and its Bureau of Investigation. ' ‘

By 1916 Attorney General Gregory had expanded the Bureau’s per-
sonnel from 100 to 300 agents, primarily to investigate possible viola-
tions of the neutrality laws. The Attorney General objected to the
Secret Service’s investigations of activities which did not involve
actual violations of federal laws. However, when President Wilson
and Secretary of State Robert Lansing expressed continued interest
in such investigations, Attorney General Gregory went to Congress
for an amendment to the Justice Department’s appropriations statute
which would allow the Bureau to do what the Secret Service had al-
ready begun doing. With the agreement of the State Department, the
statute was revised to permit the Attorney General to appoint officials
not only to detect federal crimes, but also “to conduct such other in-
vestigations regarding official matters under the control of the De-
partment of Justice or the Department of State, as may be directed
by the Attorney General.” '* This amendment to the appropriations
statute was intended to be an indirect form of authorization for in-
vestigations by the Bureau of investigations, although a State Depart-
ment request was seen as a prerequisite for such inquiries.!?

Under the direction of A. Bruce Bielaski, the Bureau concentrated
at first on investigations of potential enemy aliens in the United

® 41st Cong., Sess. 111, Ch. 14.

" Max Lowenthal, The Federal Bureau of Investigation, (New York : Harcourt
Brace Jovanovich, 1950), pp. 10-13.

128 U.8.C. 533(3). .

# Jensen, The Price of Vigilance, 15; Homer Cummings and Carl McFarland,
Federal Justice (New York: MacMillan Co., 1937), pp. 415-416.

69-984 O - 76 - 25
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States. According to the authorative history of the Justice Depart-
ment,

The Bureau of Investigation made an index of aliens under
suspicion. At the end of March 1917, just before the en-
trance of the United States into the war, the chief of the
Bureau submitted a list of five classes of persons. One class,
ninety-eight in number, should be arrested immediately on
declaration of war. One hundred and forty should be re-
quired to give bond. Five hundred and seventy-four were
strongly suspected. Five hundred and eighty-nine had not
been fully cleared of suspicion. Three hundred and sixty-
seven had been cleared of specific offenses. Others, after in-
vestigation, had been eliminated from the lists.'?

Theoretically, the threat of dangerous aliens was the responsibility
of the Immigration Bureau in the Labor Department. As early as
1903 Congress had enacted legislation requiring the deportation with-
in three years of entry of persons holding anarchistic beliefs or ad-
vocating “the overthrow by force or violence of the Government of
the United States.”* In early 1917 the immigration laws were
amended to eliminate the three-year limit and require deportation
of any alien “found advocating or teaching the unlawful destruction
of property . . . or the overthrow by force or violence of the Govern-
ment of the United States.” *> Nevertheless, the Immigration Bureau
lacked the men, ability, and time to conduct the kind of investigations
contemplated by the statute.*®

As the United States entered World War I, domestic security
investigations were the province of two competing civilian agencies—
the Secret Service and the Bureau of Investigation—soon to be joined
by military intelligence and an extensive private intelligence network
called the American Protective League.

B. Domestic Intelligence in World War I

Shortly after the declaration of war, Congress considerably
strengthened the le%al basis for federal investigations by eana,ct',i.n?1
the Espionage Act of 1917, the Selective Service and Training Act, an
other statutes designed to use criminal sanctions to assist the war
effort. But Congress did not clarify the jurisdiction of the various’
civilian and military intelligence agencies. The Secretary of War
established a Military. Intelligence Section under Colonel Ralph Van
Deman, who immediately began training intelligence officers and or-
ganizing civilian volunteers to protect defense plants. By the end of
1917 the MIS had branch offices throughout the United States to con-
duct investigations of military personnel and civilians working for
the War Department. MIS agents cooperated with British intelligence
in Mexico, with their joint efforts leading to the arrest of a German
espionage agent during the war.’

 Cummings and McFarland, Federal Justice, p. 416.

%33 U.S. Statutes at Large 1214.

339 U.8. Statutes at Large 889.

* Wiliam Preston, Aliens and Dissenters (Cambridge: Harvard University
Press, 1963), p. 84.

7 Jensen, The Price of Vigilance, pp. 118-119.
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A major expansion of federal intelligence activity took place with
the formation of the American Protective League, which worked di-
rectly with the Bureau of Investigation and military intelligence. A
recent FBI study recounts how the added burdens of wartime work
led to the creation of the League:

To respond to the problem, Attorney General Thomas W.
Gregory and then Bureau Chief A. Bruce Bielaski, conceived
what they felt might suffice to answer the problem. The
American Protective League (APL) composed of well-mean-
ing private individuals, was formed as a citizens auxiliary
to “assist” the Bureau of Investigation. In addition to the
authorized auxiliary, ad hoc groups took it upon themselves
to “investigate” what they felt were un-American activities.
Though the intentions of both groups were undoubted]
patriotic and in some instances beneficial, the overall result
was the denial of constitutional safeguards and administra-
tive confusion. To see the problem, one need only consider the
mass deprivation of rights incident to the deserter and selec-
tive service violator raids in New York and New Jersey in
1918, wherein 35 Agents assisted by 2,000 APL operatives
2,350 military personnel, and several hundred police rounded
up some 50,000 men without warrants of sufficient probable
cause for arrest. Of the 50,000 arrestees, approximately 1,500
were inducted into the military service and 15,000 were re-
ferred to draft boards.?

The FBI study also cites the recollections of an Agent of the Bureau
offf Investigation during World War I regarding the duplication of
effort:

How did we function with relation to other agencies, both
federal and state? In answering this query, I might say that
while our relationship with the Army and Navy Depart-
ments, was extremely cordial at all times, nevertheless there
was at all times an enormous overlapping of investigative
activities among the various agencies charged with winning
the war. There were probably seven or eight such active
organizations operating at full force during war days and
it was not an uncommon experience for an Agent of this
Bureau to call upon an individual in the course of his in-
vestigation, to find out that six or seven other government
agencies had been around to interview the party about the
same matter,'®

The Secret Service o}g)osed the utilization of American Protective
League volunteers and recommended, through Treasury Secretary
McAdoo, establishment of a centralized body to coordinate domestic
intelligence work. The Treasury Department’s proposal was rejected
in early 1918, because of the objections of Colonel Van Deman, Bureau

» FBI Intelligence Division—An Analysie of FBI Domestic Security Intelli-
gence Imvestigations: Authority, Official Attitudes, and Activities in Historical
Perspective, 10/28/75.

» Memorandum of F. X. O’Donnell, 10/24/38.
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Chief Bielaski, and the Attorney General’s Special Assistant for war
matters, John Lord O’Brien. Thereafter the role of the Secret Serv-
ice in intelligence operations diminished in importance.z

During World War I the threat to the nation’s security and the war
effort was perceived by both government and private intelligence
agencies as extending far beyond activities of enemy agents. Criticism
of the war, opposition to the draft, expression of pro-German or paci-
fist sympathies, and militant labor organizing efforts were all consid-
ered dangerous and targeted for investigation and often prosecution
under federal or state statutes. The federal Espionage Act forbade
making false statements with intent to interfere with the success of
military, attempting to cause insubordination, and obstructing
recruitment of troops.” With little guidance from the Attorney Gen-
eral, the United States Attorneys across the country brought nearly
2,000 prosecutions under the Espionage Act for disloyal utterances.?
Not until the last month of the war did Attorney General Gregory
require federal prosecutors to obtain approval from Washington be-
fore bringing Espionage Act prosecutions. John Lord O’Brien, the
Attorney General’s Special Assistant, recalled “the immense pressure
brought to bear throughout the war upon the Department of Justice
in all parts of the country for indiscriminate prosecution demanded in
behalf of a policy of wholesale repression and restraint of public
opinion.” 2%

In addition to providing information for Espionage Act prosecu-
tions intelligence operations laid the foundation for the arrest and
internment of enemy aliens. About 6,300 aliens were arrested, of which
some 2,300 were turned over to military authorities for internment and
the remainder released or placed on parole.*

0. The Post-War “Red Scare” and the “Palmer Raids”

The end of the war in 1918 did not bring about the termination of
domestic intelligence operations. The Bureau of Investigation shifted
its attention from critics of the war to the activities of radical and
anarchist groups. The new threat was dramatized vividly by a series
of terrorist bombings in 1919, including an explosion on the doorstep
of Attorney General A. Mitchell Palmer’s residence. Congress re-
sounded with calls for action, although the applicable provisions of the
Espionage Act had expired at the end of the war and no new federal
criminal statute was enacted to replace it. Instead, state statutes and
the deportation provisions of the Immigration Act became the basis
for the federal response.

Attorney General Palmer authorized two major revisions in Justice
Department intelligence operations in 1919. First, he established a
General Intelligence Division in the Justice Department, headed by
J. Edgar Hoover, who had served during the war as head of the De-
partment’s program for compiling information on enemy aliens. At the

*® Jensen, The Price of Vigilanoe, pp. 102-103.

#* Act of June 15, 1917, Title I, Section 3.

* The Supreme Court upheld such convictions in Schenck v. U.8., 249 U.8, 47
(1919) and Abrams v. U.S., 250 U.S. 616 (1919).

% Zechariah Chafee, Free Speech in the United States (Cambridge: Harvard
University Press, 1941), p. 69.

* Cummings and McFarland, Federal Justice, p. 427.
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same time, Palmer appointed William J. Flynn, former head of the
Secret Service, as Director of the Bureau of Investigation.

Less than two weeks after the GID was established, Flynn ordered
a major expansion of Bureau investigations “of anarchistic and simi-
lar classes, Bolshevism, and kindred agitations advocating change in
the present form of government by force or violence, the promotion of
sedition and revolution, bomb throwing, and similar activities.” Since
the only available federal law was the deportation statute, Flynn
stressed that the investigations ‘“should be particularly directed to
persons not citizens of the United States.” Nevertheless, he also di-
rected Bureau agents to “make full investigations of similar activities
of citizens of the United States with a view to securing evidence which
may be of use in prosecutions under the present existing state or fed-
eral laws or under legislation of that nature which may hereinafter be
enacted.” (Emphasis supplied.) The instructions discussed the provi-
sions of the recent amendments to the Immigration Act, which
expanded the grounds for deportation to include membership in re-
volutionary organizaitons as well as individual advocaecy of violent
overthrow of the government.” Director Flynn concluded by urging
Bureau agents to “constantly keep in mind the necessity of preserving
the cover of our confidential informants.” 2

The results of these investigations were reported to the Department’s
General Intelligence Division for analysis and evaluation. Overall di-
rection of the work of the GID under Hoover and the Bureau under
Flynn was placed in the hands of an Assistant Attorney General,
Francis P. Garvan, who had been a division chief in the New York
district attorney’s office before the war.?”

Historians have documented fully the tremendous pressures placed
on Attorney General Palmer, not just by his subordinates, but by pub-
lic opinion, other members of President Wilson’s cabinet, and the
Congress to act decisively against the radical threat in 1919. For ex-
ample, Secretary of State Lansing declared in a private memorandum
written in July, “It is no time to temporize or compromise; no time to
be timid or undecided ; no time to remain passive. We are face to face
with an inveterate enemy of the present social order.” The Senate
unanimously passed a resolution demanding that Palmer inform it
whether he had yet begun legal proceedings against those who
preached anarchy and sedition. According to his biographer, after
passage of the Senate resolution Palmer decided that the “very liberal”
provisions of the Bill of Rights were expendable and that in a time
of emergency there were “no limits” on the power of the government
“other than the extent of the emergency.” 28

The principal result of the Justice Department’s intelligence activi-
ties, in coordination with Immigration Bureau investigations, was the
infamous “Palmer raids” on the night of January 2, 1920. Bureau of

% Act of October 16, 1918.

* Confidential Memorandum to all Special Agents and Employees, 8/12/19.

* Coben, A. Mitchell Palmer (New York, Columbia University Press, 1963),
pp. 130, 207.

® Coben, A. Mitchell Palmer, pp. 210, 215-216; see also Preston, Aliens and
Dissenters, chs. 7-8; Chafee, Free Speech in the United States, ch. 5; Robert K.
Murray, Red Scare: A Study in National Hysteria (Minneapolis: U. of Minne-
sota Press, 1955). ’
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Investigation and Immigration Bureau agents in thirty-three cities
rounded up some ten thousand persons believed to be members
of the Communist and Communist Labor Parties, including many
citizens and many individuals not members of either party. A sum-
mary of the abuses of due process of law incident to the raids includes
“indiscriminate arrests of the innocent with the guilty, unlawful
seizures by federal detectives, intimidating preliminary interrogations
of aliens held incommunicado, highhanded levying of excessive bail,
and denial of counsel.” 2 Apart from the unavoidable administrative
confusion in such a large-scale operation, these abuses have been at-
tributed to several crucial decisions by federal officials.

The first was Director Flynn’s instruction to Bureau agents that, in
order to preserve “the cover of our confidential informants,” they
should “in no case . . . rely upon the testimony of such cover inform-
ants during deportetion proceedings.” ** Consequently, Flynn’s as-
sistant, Frank Burke, advised the Immigration Bureau that inform-
ants should not be called as witnesses and that immigration inspectors
should “make an effort to obtain from the subject a statement as to
his affiliations.” The success of eliciting incriminating admissions de-
pended, in turn, upon decisions which made possible the prolonged
detention and interrogation of arrested persons without access to
counsel. In previous deportation proceedings, defense attorneys had
urged aliens to remain silent. Therefore, it was necessary to amend the
immigration regulation which allowed “attorneys employed by ar-
rested persons to participate in the conduct of hearings from their
very commencement.” ** The head of the Justice Department’s Gen-
eral Intelligence Division, J. Edgar Hoover, reiterated this request
for a modification of immigration procedures.> Three days before
the raids the regulation was revised to permit hearings to begin with-
out the presence of counsel.

Another barrier to effective interrogation was the alien’s right
to bail. Three weeks after the round-up, J. Edgar Hoover advised the
Immigration Bureau that to allow aliens out on bail to see their lawyers
“defeats the ends of justice” and made the revision of immigration
regulations “virtually of no value.” 3 Hoover later told immigration
officials that since the purpose of the raids was to suppress agitation,
he could not see the sense in letting radicals spread their propaganda
while out on bail.** He also urged the Immigration Bureau to hold all
aliens against whom there was no proof on the chance that evidence
might be uncovered at some future date “in other sections of the coun-
try.” 35 However, despite the Justice Department’s pleas, the Secre-
tary of Labor ordered a return to previous policies after the raids,

* Preston, Aliens and Dissenters, p. 221.

* Confidential Memorandum, 8/12/19.

% Memorandum from Burke to Caminetti, 11/19/19, cited in Preston, Aliens
and Dissenters, pp. 216-217.

¥ Memorandum from Hoover to Caminetti, 12/17/19, cited in Coben, A. Mitchell
Palmer, p. 223.

® Memorandum from Hoover to Caminetti, 1/22/20, cited in Preston, Aliens
and Dissenters, p. 219.

¥ Memorandum from Hoover to Caminetti, 3/16/20, cited in Preston, Aliens
and Dissenters, p. 219.

* Memorandum from Hoover to Caminetti, 2/2/20; 4/6/20, cited in Preston,
Aliens and Dissenters, p. 224.
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once again allowing detained aliens access to legal counsel and admis-
sion to bail if hearings were delayed.?®

An advantage of the amended Immigration Act had been that
aliens could be deported simply for membership in a revolutionary
group, without any evidence of their individual activity. J. Edgar
Hoover urged literal application of the law to all members regard-
less of the individual’s intent or the circumstances involved in his
joining the organization.’” Nevertheless, the Labor Department re-
fused to deport automatically every Communist Party alien, instead
adopting a policy of differentiating between “conscious” and “uncon-
scious” membership, declining to deport those whose membership in
the Socialist Party had been transferred to the Communist Party
without the member’s knowledge and those whose cases were based on
self-incrimination without counsel or illegally seized membership
records. Assistant Secretary of Labor Lows F. Post, who strongly
opposed the Justice Department’s position, also defied Congressional
threats of impeachment 1n his vigorous defense of due process of law.**

During the months following the “Palmer raids”, a group of dis-
tinguished lawyers and law professors prepared a report denouncing
the violation of law by the Justice Department. They included Dean
Roscoe Pound, Felix Frankfurter, and Zechariah Chafee, Jr. of the
Harvard Law School, Ernst Freund of the University of Chicago
Law School, and other eminent lawyers and legal scholars. The com-
mittee found federal agents guilty of using third-degree tortures,
making illegal searches and arrests, using agents provocatewrs, and
forcing aliens to incriminate themselves. Its report described federal
intelligence operations in the following terms:

We do not question the right of the Department of Justice to
use its agents in the Bureau of Investigation to ascertain
when the law is being violated. But the American people
have never tolerated the use of undercover provocative agents
or “agents provocateurs” such as have been familiar in old
Russia or Spain. Such agents have been introduced by the
Department of Justice into radical movements, have reached
positions of influence therein, have occupied themselves with
informing upon or instigating acts which might be declared
criminal, and at the express direction of Washington have
brought about meetings of radicals in order to make possible
wholesale arrests at such meetings.®

The initial reaction of the head of the Justice Department’s General
Intelligence Division to such criticism was to search the files, includ-
ing military intelligence files, for evidence that critics had radical
associations or beliefs.*

* preston, Aliens and Dissenters, p. 222,

% Memorandum from Hoover to Caminetti, 3/16/20, cited in Preston, Aliens
and Dissenters, p. 223.

® Preston, Aliens and Dissenters, pp. 223-224 ; see Louis ¥. Post, The Deporta-
tions Delirium of Nineteen-Twenty (Chicago: Kerr, 1923).

® National Popular Government League, Report Upon the Illegal Practices of
the United States Department of Justice, May 1920.

® Memorandum from J. Edgar Hoover to General Churchill, 1/23/20; 5/13/20,
cited in Preston, Aliens and Dissenters, p. 225.
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The work of the General Intelligence Division was summarized by
J. Edgar Hoover in a report prepared later in 1920. Even though fed-
eral criminal statutes were “inadequate to properly handle the radical
situation,” Hoover stressed the “need in the absence of legislation to
enable the federal government adequately to defend and protect itself
and its institutions [from] not only aliens within the borders of the
United States, but also American citizens who are engaged in unlawful
agitation.” Therefore, in addition to providing intelligence for use in
the deportation of aliens, the GID supplied information to state au-
thorities for the prosecution of American citizens under the broader
state sedition laws.

The GID also had expanded “to cover more general intelligence
work, including not only the radical activities in the United States and
abroad, but also the studying of matters of an international nature,
as well as economic and industrial disturbances incident thereto.”
Hoover described the GID’s relationship to the Bureau of
Investigation:

While the General Intelligence Division has not participated
in the investigations of the overt acts of radicals in the United
States, its solo function being that of collecting evidence and
preparing the same for proper presentation to the necessary
authorities, it has however by a careful review system of the
reports received from the field agents of the Bureau of Inves-
tigation, kept in close and intimate touch with the detail of the
investigative work.

The GID developed an elaborate system for recording the results of
Bureau surveillance :

In order that the information which was obtained upon the
radical movements might be readily accessible for use by the
persons charged with the supervision of these investigations
and prosecutions, there has been established as a part of this
division a card index system, numbering over 150,000 cards,
giving detailed data not only upon individual agitators con-
nected with the radical movement, but also upon organiza-
tions, associations, societies, publications and social condi-
tions existing in certain localities. This card index makes it
possible to determine and ascertain in a few moments the nu-
merous ramifications of individuals connected with the radical
movement and their activities in the United States, thus
facilitating the investigations considerably. It is so classified
that a card for a particular city will show the various orga-
nizations existing in that city, together with their membership
rolls and the names of the officers thereof.

The report said little about any tangible accomplishments in the
prevention of terrorist violence or the apprehension of persons respon-
sible for specific acts of violence. Instead, groups and individuals were
characterized as having “dedicated themselves to the carrying out of
anarchistic ideas and tactics” ; as “urging the workers to rise up against
the Government of the United States”; as having “openly advocated
the overthrow of constitutions, governments and churches”; as
being “the cause of a considerable amount of the industrial and eco-
nomic unrest”; as “openly urging the workers to engage in armed
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revolt”; as being “pledged to the tactics of force and violence”; as be-
ing “affiliated with the III International formed at Moscow” and
under “party discipline regulated by Lenin and Trotsky”; and as
“propagandists” appealing directly to “the negro” for support in the
revolutionary movement.

The only references to particular illegal acts were that one group
had participated in an “outlawed strike” against the railroads, that
one anarchist group member had assassinated the king of Italy, and
that Communists had smuggled diamonds into the United States to
finance propaganda. The head of the GID did not claim to have
identified terrorists whose bombings had aroused public furor. Instead,
Hoover reported that the mass arrests and deportations “had resulted
in the wrecking of the communist parties in this country” and that
“the radical press, which prior to January 2nd had been so flagrantly
attacking the Government of the United States and advocating its
overthrow by force and violence, ceased its pernicious activities.” State
sedition prosecutions had served to protect “against the agitation of
persons having for their intent and purpose the overthrow of the
Government of the United States.” Finally, the GID’s work had
“enabled the government to study the situation from a more intelli-
gence and broader viewpoint.” #*

Parallel to the Justice Department and Immigration Bureau op-
erations, military intelligence continued its wartime surveillance
into the post-war era. After a temporary cut-back in early 1919, the
Military Intelligence Division resumed investigations aimed at strikes,
labor unrest, radicals, and the foreign language press. The American
Protective League disbanded, but its former members still served as
volunteer agents for military intelligence as well as for the Bureau of
Investigation. While the military did not play a significant role in
the “Palmer raids,” troops were called upon in 1919 to control race
riots in several cities and to maintain order during a steel strike in
Gary, Indiana, where the city was placed under “modified martial
law.” Following the 1920 round-up of aliens, J. Edgar Hoover ar-
ranged for mutual cooperation between the GID and military intelli-
gence. Reports from the Bureau of Investigation would be shared with
the military, and investigations conducted at military request. In
return, military intelligence agreed to provide Hoover with informa-
tion from foreign sources, since the State Department had refused to
do so and Hoover was prohibited from having agents or informants
outside the United States.*?

The domestic intelligence structure as finally established in 1920
remained essentially intact until Attorney General Harlan Fiske Stone
took office in 1924. Under the Harding Administration and Attorney
General Harry Daugherty, the GID was made a part of the Bureau
of Investigation under Director William J. Burns, with J. Edgar
Hoover becoming an Assistant Director of the Bureau. Although the
deportation program was strictly limited by Labor Department pol-
icies, the Bureau still supplied results of its surveillance operations
to state authorities for the prosecution of Communists.*® Hoover also

“ Memorandum from J. Edgar Hoover, re: General Intelligence Division,
10/5/20.

2 Jensen, Military Surveillance, pp. 18-22.

“ Don Whitehead, The FBI Story (New York, Random House, 1956), pp. 61-62.
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prepared a lengthy report for the Secretary of State on Communist
activities in the United States. The State Department submitted the
information to the Senate to back up its opposition to a resolution to
grant diplomatic recognition to the Soviet Union.** During this period,
the Bureau spelled out its domestic intelligence activities in annual
reports to Congress, including summaries of investigative findings on
the role of Communists in education, athletic clubs, publications, labor
unions, women’s groups, and Negro groups. Radical propaganda was
“being spread in the churches, schools and colleges throughout the
country.” The Bureau also told Congress that it was furnishing in-
formation for prosecutions under state laws punishing “criminal syn-
dicalism and anarchy.” 45

D. Attorney General Stone’s Reforms

In April, 1924, a new Attorney General took charge of a scandal-
ridden Department of Justice. Harlan Fiske Stone, former Dean of
the Columbia Law School, had been appointed by President Calvin
Coolidge to replace the late President Warren Harding’s political
crony Harry Daugherty. Stone confronted more than simply corrup-
tion in the Justice Department when he took office. The Department’s
Bureau of Investigation had become a secret political police force. As
Stone recalled later, “The organization was lawless, maintaining
many activities which were without any authority in federal statutes,
and engaging in many practices which were brutal and tyrannical in
the extreme.” ¢ Attorney General Stone asked for the resignation
of the Bureau Director William J. Burns, former head of the Burns
Detective Agency, and directed that the activities of the Bureau “be
limited strictly to investigations of violations of law, under my direc-
tion or under the direction of an Assistant Attorney General regularly
conducting the work of the Department of Justice.” Stone also ordered
a review of the entire personnel of the Bureau, the removal of “those
who are incompetent and unreliable,” and the future selection of “men
of known good character and ability, giving preference to men who
have had some legal training.” " The Attorney General chose the
young career Bureau official, J. Edgar Hoover, as Acting Director to
implement these reforms, largely because of Hoover’s reputation
within the Justice Department as an honest and efficient admin-
istrator.4?

A principal problem Stone faced was the Bureau’s domestic in-
telligence operation. He was vividly aware of the violations of individ-
ual rights committed in the name of domestic security at the time of
the 1920 “Palmer raids.” He had joined a committee of protest against
Attorney General Palmer’s round-up of radical aliens for deportation
and had urged a Congressional investigation. When a Senate Judiciary
Subcommittee began hearings in 1921, its first order of business was a

“ FBI, Digested History, 2/1/40.

% Lowenthal, The Federal Bureau of Investigation, pp. 273-279.

 Alpheus Thomas Mason, Harlan Fiske Stone: Pillar of the Law, (New York,
Viking, 1956), pp. 149-151.

% Memorandum From Attorney General Stone to J. Edgar Hoover, 5/13/24,
cited in Mason, Harlan Fiske Stone: Pillar of the Law, p. 151. .

s Mason, Harlan Fiske Stone: Pillar of the Law, pp. 150-152 ; Donald Johnson,
The Challenge to American Freedoms: World War I and the Rise of the American
Civil Liberties Union (U. of Kentucky Press, 1963), p. 174.
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letter from Stone calling for “a thoroughgoing investigation of the
conduct of the Department of Justice in connection with the deporta-
tion cases.” #

In considering J. Edgar Hoover for the position of permanent Di-
rector of the Bureau of Investigation, Attorney General Stone was
aware that he had played a major role in the “Palmer raids” as head
of the Justice Department’s General Intelligence Division. Roger
Baldwin of the American Civil Liberties Union told Stone that he
was skeptical of Hoover’s ability to reform the Bureau. With the
Attorney General’s knowledge, Baldwin met with Hoover to discuss
the future of the Bureau. Hoover assured Baldwin that he had played
an “unwilling part” in the activities of Palmer, Daugherty, and Burns.
He said he regretted their tactics but had not been in a position to
do anything about them. He intended to help Stone build an efficient
law enforcement agency, employing law school graduates, severing
connections with private detective agencies, and not issuing prop-
aganda. Most important from the American Civil Liberties Union’s
point of view, the Bureau’s “radical division” would be disbanded.
Baldwin wrote Stone, “I think we were wrong in our estimate of his
attitude,” and announced to the press that the ACLU believed the
Justice Department’s “red-hunting” days were over.°

When Attorney General Stone arrived in 1924, he requested a
review of the applicability of the federal criminal statutes to Com-
munist activities in the United States. Various patriotic organizations
had urged that Communists be prosecuted under the federal seditious
conspiracy law, but the courts had ruled that this Civil War statute
required proof of a definite plan to use force against the government.*
Justice Department lawyers also rejected prosecution under the Logan
Act, enacted in the 1790s to punish hostile communications between
American citizens and a foreign government.> These conclusions
buttressed the Attorney General’s decision to abolish the Bureau’s
domestic intelligence operations, although Stone told Roger Baldwin
of the ACLU that he had no authority to destroy the Bureau’s intel-
ligence files, without an Act of Congress.

Attorney General Stone may also have contemplated the possibility
of future investigations under Congress’ prewar revision of the Justice
Department appropriations statute. He asked Acting Director Hoover
whether the Bureau would have the authority to investigate Soviet and
Communist activities within the United States for the State Depart-
ment in connection with the question of recognition of the Soviet
government. Hoover replied that the appropriations act did allow
such investigations, upon formal request by the Secretary of State
and approval of the Attorney General. The Acting Director stressed
that such investigations “should be conducted on an entirely different
line than previously conducted by the Bureau of Investigation” and

“ Mason, Harlan Fiske Stone: Pillar of the Law, p. 113. See Charges of Illegal
Practices of the Department of Justice, Hearings before the Senate Committee on
the Judiciary, 66th Cong. 3rd Sess. (1921).

® Johnson, The Challenge to American Freedoms, pp. 174-175.

St Baldwin v. Framks, 120 U.S. 678.

® Memorandum from Earl J. Davis to the Attorney General, 6/10/24, cited in
Preston, Aliens and Dissenters, pp. 241-242.

“ Memorandum from Roger Baldwin, 8/7/24, cited in Preston, Aliens and Dis-
senters, p. 243.
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that there should be no publicity “because any publicity would mate-
rially hamper the obtaining of successful results.” %

A fter 1924, the Bureau of Investigation continued to receive infor-
mation volunteered to it about Communist activities, and Bureau field
offices were ordered to forward such data to headquarters. But the
Bureau made “no investigations of such activities, inasmuch as it
does not appear that there 1s any violation of a Federal Penal Statute
involved.” s Military intelligence officers still had a duty, under an
Army emergency plan, to gather information “with reference to the
economical, industrial and radical conditions, to observe incidents
and events that may develop into strikes, riots, or other disorders, and
to investigate and report upon the industrial and radical situation.”
However, by 1925 the military lacked adequate personnel and requested
the Bureau of Investigation to provide information on “radical condi-
tions.” % J. Edgar Hoover replied that the Bureau had discontinued
“general investigations into radical activities,” but would communi-
cate to the military any information received from specific investiga-
tions of federal violations “which may appear to be of interest” to the
military.®

Despite the curtailment of federal intelligence operations, it would
be misleading to say that domestic intelligence activity ceased in the
United States after 1924. The efforts of state and local authorities to
investigate possible violations of state sedition laws continued in many
parts of the country. Moreover, private industry engaged the services
of detectives and informers to conduct surveillance of labor organiz-
ing activities. These industrial espionage programs reached their peak
in the early 1930s. A Senate committee investigation in 1936 exposed
these tactics and influenced at least one private detective firm, the
Pinkerton Agency, to discontinue its anti-labor spying. The Senate
inquiry documented the efficient techniques developed by labor spies
for destroying unions. They wreaked havoc on union locals, generat-
ing mistrust, inciting violence, and reporting the identities of union
members to hostile employers.>

On one major occasion early in the Depression, military intelligence
was reactivated temporarily. Army Chief of Stafi Douglas MacArthur
ordered corps area commanders in mid-1931 to submit reports on sub-
versive activities in their areas. When the “bonus marchers” began
arriving in Washington in 1932 to demand veteran benefits, military
intelligence agents investigated Communist influence with the help of
American Legion officials, reserve officers, and other volunteers. Mili-
tary intelligence reports exaggerating the threat of “insurrectionists”
among the veteran protesters contributed to the decision to use troops
in a mass assault to clear the demonstrators out of Washington. Criti-
cism of this operation led military authorities to instruct that intel-
ligence officers be more discreet although they continued to gather
intelligence on civilian groups.*®

* Memorandum from Hoover to the Attorney General, 12/13/24,

% Memorandum from Hoover to Ridgeley, 5/14/25.

0 ;gMemorandum from Colonel Reeves, Office of the Chief of Staff, to Hoover,
/28/25.

¥ Memorandum from Hoover to Colonel Reeves, 10/7/25.

% U.S. Senate, Committee on Education and Labor, Industrial Espionage, T5th
Cong., 2d Sess. (1937), cited Jerold Auerbach, Labor and Liberty: The LaFollette
Commitiee and the New Deal (Indianapolis: Bobbs-Merrill, 1966), p. 98.

% Jensen, Military Surveillance, pp. 23-24.
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Therefore, while Attorney General Stone had stopped the Jus-
tice Department’s intelligence efforts in 1924, safeguards did not exist
against state, private or military intelligence operations. Moreover, the
Bureau of Investigation retained its massive domestic intelligence files
from the 1916-1924 period, as well as the vague legal authority under
the appropriations act to conduct investigations going beyond the
detection of federal crimes if a future Attorney General and Secretary
of State should direct it to do so. Nevertheless, when Congressman
Hamilton Fish and members of a Special House Committee to In-
vestigate Communist Activities in the United States proposed legis-
lation authorizing the Bureau of Investigation to investigate “Com-
munist and revolutionary activity” in 1931, Director Hoover opposed
it. He told Congressman Fish that it would be better to enact a criminal
statute and not expand the Bureau’s power beyond criminal investi-
gation, especially since the Bureau had “never been established by
legislation” and operated “solely on an appropriation bill.” ® Hoover
advised the Attorney General a year later,

The work of the Bureau of Investigation at this time is . .
of an open character not in any manner subject to criticism,
and the operations of the Bureau of Investigation may be
given the closest scrutiny at all times. . . . The conditions
will materially differ were the Bureau to embark upon a
policy of investigative activity into conditions which, from a
federal standpoint, have not been declared illegal and in con-
nection with which no prosecution might be instituted. The
Department and the Bureau would undoubtedly be subject to
charges in the matter of alleged secret and undesirable
methods . . . as well as to allegations involving charges of
the use of “Agents Provocateur.”

Hoover assumed that the Immigration Bureau with jurisdiction to de-
port Communist aliens conducted such investigation and, if it did not,
“would be subject to criticism for its laxity along these lines.” Thus,
the Director’s position was not based on opposition to the idea of
domestic intelligence itself, but rather on his concern for possible
criticism of the Bureau if it were to resume “undercover” activities
which would be necessary “to secure a foothold in Communistic inner
circles” and “to keep fully informed as to changing policies and secret
propaganda on the part of Communists.”

III. THE ESTABLISHMENT OF A PERMANENT DOMESTIC INTELLIGENCE
STRUCTURE, 1936—1945

Perhaps it is a universal truth that the loss of liberty at home
is to be charged to provisions against danger real or pretended
from abroad.
—James Madison, Letter to
Thomas Jefferson, May 13,1798

Since 1936 the Federal Bureau of Investigation has been the pri-
mary civilian agency charged with domestic intelligence responsibil-

® Memorandum of telephone call between J. Edgar Hoover and Congressman
Fish, January 19, 1931.

“ Memorandum from Hoover to the Attorney General, 1/2/32,
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ities. However, the origins of this assignment have been clouded be-
cause the memoranda recording President Franklin Roosevelt’s first
instructions have not previously been made public. These and other
directives of the President were described generally in the author-
ized history of the FBI.®2 But the full texts and other materials shed
more light on the circumstances for and consequences of Roosevelt’s
decisions. The basic orders and agreements governing the relations
between the FBI and the military intelligence agencies have alsc
been kept confidential until recent years.®* Although President Roose-
velt’s 1940 directive authorizing warrantless wiretapping by the FBI
for national security purposes has long been a matter of record, the
FBI’s practices for breaking-and-entering and clandestine mail open-
ing were closely held secrets. The scope of prewar domestic intelligence
and the joint plans of the FBI and the Justice Department for com-
piling a Custodial Detention List of American citizens have never
been publicly examined.

A. The 1936 Roosevelt Directive

In August 1936, President Roosevelt issued the first of a series of
instructions establishing the basic domestic intelligence structure and
policies for the federal government. The President used his execu-
tive authority to determine which of the several competing civilian
agencies of tl}lie government would carry out domestic intelligence in-
vestigations, to set up machinery for coordination between military
intelligence and the FBI, and to lay down the general objectives of
domestic intelligence going beyond criminal investigation. From the
beginning Roosevelt “desired the matter to be handled quite confi-
dentially.” # When Attorney General Homer Cummings submitted
to the President a joint FBI-military plan for domestic intelligence
in 1938, he advised that additional legislation was not required and
that the plan “should be handled in strictest confidence.” The Attorney
General enclosed a memorandum prepared by FBI Director J. Edgar
Hoover which stated :

In considering the steps to be taken for the expansion of the
present structure of intelligence work, it is believed impera-
tive that it be proceeded with, with the utmost degree of
secrecy in order to avoid criticism or objections which might
be raised to such an expansion by either ill-informed per-
sons or individuals having some ulterior motive. . . . Conse-
(iluent]y, it would seem undesirable to seek any special legis-
ation which would draw attention to the fact that it was
proposed to develop a special counterespionage drive of any
great magnitude.®

“ Whitehead, The FBI Story, pp. 157 ff.

®The 1949 delimitations agreement between the FBI and the military intel-
ligence agencies was released by the Justice Department in 1974, but an earlier
agreement has not previously been published. See Domestic Intelligence
Operations for Internal Security Purposes, Hearings before the House Commit-
tee on Internal Security, 93d Cong., 2d Sess. (1974), pp. 3369-3383.

* Confidential Memorandum by J. Edgar Hoover, 8/25/36.

® Letter from Attorney General Homer Cummings to President Roosevelt and
enclosure, 10/20/38.
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Thus, the President’s orders were kept secret, and Congress was de-
liberately excluded from the policymaking progress until after war
broke out in Europe in 1939. Possibly if President Roosevelt had gone
to Congress with a proposal for domestic intelligence in 1936 or 1938,
legislation might not have been enacted and the nation’s security could
have been jeopardized. Perhaps a public announcement of the Presi-
dent’s actions would have put the nation’s potential adversaries on
notice of his intentions. But these benefits must be weighed against the
cost to constitutional government of unilateral executive actions di-
rectly affecting the rights of citizens.

There were legitimate grounds for concern about the need for
domestic intelligence by 1936. Two years earlier the President had
ordered the FBI to conduct a more limited intelligence investigation
of “the activity of the Nazi movement in this country.” The FBI, in
cooperation with the Secret Service and the Immigration Bureau,
conducted a one-time investigation, described by FBI Director Hoover
as “a so-called intelligence investigation.” It concentrated on “the
Nazi group, with particular reference to the antiracial activities and
any anti-American activities having any possible connection with
official representatives of the German government in the United
States.” 66

In January 1936, the Secretary of War advised the Attorney Gen-
eral that there was “definite indication” of foreign espionage in the
United States and that in an emergency “some organizations . . .
would probably attempt to cripple our war effort through sabotage.”
He urged the Justice Department to establish “a counterespionage
service among civilians to prevent foreign espionage in the United
States and to collect information so that in case of an emergency any
persons intending to cripple our war effort by means of espionage or
sabotage may be taken into custody.” ¢ In addition to these foreign-
related dangers, President Roosevelt was alerted to right-wing do-
mestic threats. The FBI Director met with retired General Smedley
Butler and reported to Roosevelt on “the effort of Father Coughlin to
have General Butler lead an expedition to Mexico.”

The nature of the President’s interest is also reflected in the informa-
tion FBI Director Hoover provided at their crucial meeting in August
1936. Except for a reference to Hoover’s previous report on Father
Coughlin and General Butler, it dealt exclusively with Communist
activities. According to the FBI Director, the West Coast longshore-
men’s union headed by Harry Bridges “was practically controlled by
Communists,” the Communists “had very definite plans to get control
of” the United Mine Workers union led by John L. Lews, and the

* Memorandum from J. Edgar Hoover to Mr. Cowley, 5/10/34.

" Letter from Secretary of War George H. Dern to Attorney General Homer
Cummings 1/6/36. Attorney General Cummings discussed the matter with Secre-
tary Dern, although he gained the impression that ‘“‘there was no particular
urgency.” Memorandum from Attorney General Homer Cummings to J. Edgar
Hoover, 2/19/38.

® Confidential memorandum by J. Edgar Hoover, 8/24/36. General Butler also
recounted attempts by right-wing elements to persuade him to join plans for
an anti-New Deal “coup” to a congressional committee. Arthur M. Schlesinger,
dr., The Politics of Uphearal (Boston: Houghton Miffiin, 1960), pp. 82-85.



394

Newspaper Guild had “strong Communist leanings.” Director
Hoover’s memorandum of his conversation with the President con-
tinued :

I told him that my information was that the Communists
had planned to get control of these three groups and by doing
so they would be able at any time to paralyze the country in
that they stop all shipping in and out through the Bridges
organization; stop the operation of industry through the
Mining Union of Lewis; and stop publication of any news-
papers of the country through the Newspaper Guild.

1 also related to him the activities which have recently oc-
curred with Governmental service inspired by Communists,
particularly in some of the Departments and in the National
Labor Relations Board.

I likewise informed him that I had received information
to the effect that the Communist Internationale in Moscow
had recently issued instructions for all Communists to vote
for President Roosevelt and against Governor Landon be-
cause of the fact that Governor Landon is opposed to class
warfare.

This memorandum indicates that the FBI was already gathering
domestic intelligence about Communist activities inside and outside
the government. After hearing Director Hoover’s report, President
Roosevelt expressed a desire for more systematic intelligence about
“subversive activities in the United States, particularly Fascism and
Communism.” He wanted “a broad picture of the general movement
and its activities as may affect the economic and political life of the
country as a whole.” ® Whether of not the FBI Director exaggerated
the threat, no President could afford to ignore such dire warnings
without some further investigation.

President Roosevelt clearly understood that Communist and Fascist
activities were an international problem tied to potentially hostile for-
eign governments. At Hoover’s suggestion, Secretary of State Cordell
Hull met with the President and the FBI Director to review the situa-
tion. Hoover’s memorandum of this meeting stated :

The President pointed out that both of these movements were
international in scope and that Communism particularly was
directed from Moscow, and that there had been certain indi-
cations that Qumanski, attached to the Russian Soviet Em-
bassy, was a leading figure in some of the activities in this
country, so consequently, it was a matter which fell within the
scope of foreign affairs over which the State Department
would have a right to request an inquiry to be made.

President Roosevelt and Secretary Hull also considered “the making
of a protest, either formally or informally, to the Russian Govern-
ment relative to its interference with affairs in this country.” 7 Thus,
it was the international character of Communism and Fascism that

® Hoover memorandum, 8/24/36.
" Hoover memorandum, 8/25/36.
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both justified the Secretary of State’s request and underlay the Presi-
dent’s desire for domestic intelligence.™

B. The Original Legal Authority for Domestic Intelligence

Despite its secrecy, President Roosevelt’s initial request for domes-
tic intelligence investigations did have a degree of statutory authori-
zation. The provision in the Justice Department appropriations stat-
ute enacted before World War I allowed the Attorney General to
direct the FBI to conduct investigations for the State Department.
However, it became clear by 1938 that these investigations would not
be terminated ; and the President ceased relying on the procedure for
State Department request by mid-1989. Presidential directives issued
in 1939 attempted to link domestic intelligence to the investigation of
espionage and sabotage, even though the FBI’s actual mandate ex-
tended beyond the investigation of violations of law to encompass
“subversive activities” generally and “counterespionage” operations.
These directives created legal confusion which has persisted until the
present day. There was no attempt to clarify what domestic intelli-
gence functions were authorized by statute and what functions were
based on an implicit claim of inherent presidential power.

J. Edgar Hoover was particularly sensitive to this issue, since At-
torney General Stone had ordered that the activities of the Bureau
“be limited strictly to investigations of violations of law.” *2 President
Roosevelt sought to breach that line in 1936. His desire for “a broad
picture” of the effects of Communism and Fascism on “the economic
and political life of the country as a whole” went far beyond the in-
vestigation of violations of law. Nevertheless, Director Hoover ad-
vised Roosevelt that there was statutory authority for this type of in-
vestigation. Hoover told him that the FBI appropriation contained “a
provision that it might investigate any matters referred to it by the
Department of State and that if the State Department should ask for
us to conduct such an investigation we could do so under our present
authority in the appropriation already granted.” ?* The President, in
turn, told Secretary Hull that the FBI could make “a survey” of Com-
munist and Fascist activities because “under the Appropriation Act
this Bureau would have authority to make such investigation if asked
to do so by the Secretary of State.” ™

™ Recently, FBI officials have differed in their interpretations of these events.
An FBI study in 1972 concluded that “the concern for national security was
related to two international movements” in the pre-World War II period and
that “there was no national concern for indigenous anarchists or other groups
designing to overthrow the Government.” FBI Memorandum, Scope of FBI Au-
thority, Jurisdiction and Responsibility in Domestic Intelligence Investigations,
7/31/72. However, a later study contends that the Secretary of State’s request
was a device to satisfy the provisions of the FBI appropriations statute and did
not set “jurisdictional limits.” The State Department’s involvement “did not
serve in some way to limit the scope of investigation to foreign or foreign-con-
trolled activities to the exclusion of domestic.” FBI Intelligence Division, An
Analysis of FBI Domestic Sccurity Investigations, 10/28/75. Except for the refer-
ence to General Butler and Father Coughlin, FBI records pertaining to the ori-
gins and implementation of President Roosevelt’s order tend to support the former
position. )

™ Memorandum from Attorney General Harlan F. Stone to J. Edgar Hoover,
Acting Director of the Bureau of Investigation, 5/13/24.

" Hoover memorandum, 8/24/36.

™ Hoover memorandum, 8/25/36.
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Director Hoover’s reliance on the specific provision of the appro-
priations statute meant that FBI domestic intelligence was not initi-
ated solely through an exercise of the President’s independent con-
stitutional power. In fact, Attorney General Stone had been aware of
the implictions of this provision in 1924.7 Although there is no record
that Attorney General Stone ever approved this type of inquiry, he
clearly contemplated the possibility of at least a closed-end investiga-
tion for the State Department.

Thus, in compliance with Hoover’s wishes, Secretary Hull “asked
that the investigation be made,” and the President asked Hoover to
“speak to the Attorney General.” ¢ The FBI Director’s memorandum
of his conversation with Attorney General Cummings stated:

In talking with the Attorney General today concerning the
radical situation, I informed him of the conference which I
had with the President on September 1, 1936 [sic], at which
time the Secretary of State, at the President’s suggestion,
requested of me, the representative of the Department of
Justice, to have investigation made of the subversive activi-
ties in this country, including communism and fascism. I
transmitted this request to the Attorney General, and the
Attorney General verbally directed me to proceed with this
investigation and to coordinate, as the President suggested,
information upon these matters in the possession of the
Military Intelligence Division, the Naval Intelligence Divi-
sion, and the State Department. This, therefore, is the
authority upon which to proceed in the conduct of this
investigation, which should, of course, be handled in a most
discreet and confidential manner.”

These memoranda indicate clearly that Director Hoover was relying
on the specific provisions of the appropriations statute. He followed
almost to the letter the steps he had described to Attorney General
Stone in 1924 as the necessary prerequisites for an investigation of
Communist activities.

C. The FBI Intelligence Program., 1936—1938

Instructions were issued to FBI agents immediately after Director
Hoover’s meetings with the President and the Secretary of State.
FBI field offices were ordered “to obtain from all possible sources
information concerning subversive activities being conducted in the
United States by Communists, Fascists, representatives or advocates
of other organizations or groups advocating the overthrow or replace-
ment of the Government of the United States by illegal methogs.” .
Theoretically, this directive included purely domestic matters besides
the international Communist and Fascist movements. There is no
indication, however, that the President or the Attorney General were
advised of this order; and the communications between the FBI
Director and his superiors made no mention of advocacy of overthrow

™ Memorandum from J. Edgar Hoover to Attorney General Harlan F, Stone,
12/13/24.

" Hoover memorandum, 8/25/36.

" Memorandum from Hoover to Tamm, Strictly Confidential, 9/10/38.

™ Memorandum from Hoover to Field Offices, 9/5/36.
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of the government. Instead, the terms used in 1936 were “general intel-
ligence” and “subversive activities.”

Following the Hoover-Roosevelt meetings, FBI officials also began
developing a systematic organization for intelligence information
“concerning subversive activities.” The following general classifica-
tions were adopted :

Maritime Industry

Activities in Government Affairs

Activities in the Steel Industry

Activities in the Coal Industry

Activities in the Newspaper Field

Activities in the Clothing, Garment and Fur Industries

General Strike Activities

Activities in the Armed Forces of the United States

Activities in Educational Institutions

General Activities—Communist Party and Affiliated Orga-
nizations

Activities of the Fascists

Anti-Fascists Movements

Activities in Organized Labor Organizations

Steps were also taken to determine whether certain individuals were
“available for service in the capacity of an informant,” “to index the
material previously submitted,” and to “prepare memoranda dealing
individually with those persons whose names appear prominently at
the present time in the subversive circles.” The Director was to receive
daily memoranda on “major developments in any field” of subver-
sive activities.™

The President’s instructions had dealt with relations between the
FBI and other federal agencies. At his initial meeting with Hoover,
the President said that the Secret Service “had assured him that
they had informants in every Communist group,” but Roosevelt be-
lieved this “was solely for the purpose of getting any information
upon plots upon his life.” He told Hoover that the Secret Service
“was not to be brought in on this investigation as they should confine
themselves strictly to the matter of protecting his life and the survey
which he desired to have made was on a much broader field.” In
addition, the President suggested that Hoover “endeavor to coordinate
any investigation along similar lines which might be made by the
Military or Naval Intelligence Services.”® The Director told his
subordinates that he had advised the Attorney General that he would
“coordinate, as the President suggested, information upon these mat-
ters in the possession of the Military Intelligence Division, the Naval
Intelligence Division, and the State Department.” *

The FBI and military intelligence proceeded along these lines in
1937-1938. The President designated Attorney General Cummings
“as Chairman of a Committee to inquire into the so-called espionage
situation” in October 1938, and to report on the need for “an addi-
tional appropriation for domestic intelligence.” The Attorney General

™ Memorandum from F. A. Tamm to Hoover, 8/28/36.
® Hoover memorandum, 8/24/36.
& Memorandurm from Hoover to Tamm, 9/10/36.
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advised the President that a “well defined system” was functioning,
made up of the FBI, the Military Intelligence Division, and the Office
of Naval Intelligence, whose heads were “in frequent contact and are
operating in harmony.” He recommended that the appropriations be
increased by $35,000 each for MID and ONI and by $300,000 for the
FBI. He also submitted a plan prepared by Director Hoover in consul-
tation with the military agencies. He observed that “no additional
legislation to accomplish the general objectives seems to be required”
and that “the matter should be handled in strictest confidence.” 2

The FBI Director’s memorandum spelled out the reasons why leg-
islation was considered undesirable. Hoover believed the FBI’s
expansion could “be covered” by the language in the appropriations
statute relating to “other investigations” conducted for the State
Department : 8

Under this provision investigations have been conducted
in years past for the State Department of matters which do
not in themselves constitute a specific violation of a Federal
Criminal Statute, such as subversive activities. Consequently,
this provision is believed to be sufficiently broad to cover any
expansion of the present intelligence and counter-espionage
work which it may be deemed necessary to carry on. . . .

In considering the steps to be taken for the expansion of
the present structure of intelligence work, it is believed im-
perative that it be proceeded with, with the utmost degree of
secrecy in order to avoid criticism or objections which might
be raised to such an expansion by either ill-informed persons
or individuals having some ulterior motive. The word ‘es-
pionage’ has long been a word that has been repugnant to the
American people and it is believed that the structure which
is already in existence is much broader than espionage or
counterespionage, but covers in a true sense real intelligence
values to the three services interested, namely, the Navv, the
Army, and Justice. Consequently, it would seem undesirable
to seek any special legislation which would draw attention to
the fact that it was proposed to develop a special counter-
espionage drive of any great magnitude.®

Hoover noted that Army and Navy Intelligence did not need addi-
tional legislation “since their activities . . . are limited to matters con-
cerning their respective services.”

The FBI Director reviewed the current and proposed future opera-
tions of each of the three intelligence agencies. The FBI had set up a
General Intelligence Section to investigate and correlate information
dealing with “activities of either a subversive or a so-called intelligence
tvpe.” Each FBI field office had “developed contacts with various per-
sons in professional, business, and law enforcement fields” to obtain
this information. The following was a break-down of the subject mat-
ter in the Intelligence Section files: “Maritime ; government ; industry

@ Letter from Cummings to the President, 10/20/38.

2928 U.8.C. 533(3).

% Hoover memorandum, enclosed with letter from Cummings to the President,
10/20/38.
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(steel, automobile, coal, mining, and miscellaneous) ; general strikes;
armed forces; educational institutions; Fascist; Nazi; organized
labor; Negroes; youth; strikes; newspaper field; and miscellaneous.”
All information “of a subversive or general intelligence character per-
taining to any of the above” was reviewed and filed at FBI head-
quarters, with index cards on individuals which made it possible to
identify the persons “engaged in any particular activity, either in any
section of the country or in a particular industry or movement.” This
index then included “approximately 2500 names . . . of the various
types of individuals engaged in activities of Communism, Nazism, and
various types of foreign espionage.” In addition, the FBI had “de-
veloped a rather extensive library of general intelligence matters, in-
cluding sixty-five daily, weekly, and monthly publications, as well as
many pamphlets and volumes dealing with general intelligence ac-
tivities.” From both investigative sources and research, the FBI from
time to time prepared “charts . . . to show the growth and extent of
certain activities,” 8

The Office of Naval Intelligence and the Military Intelligence Divi-
sion were concerned with “subversive activities that undermine the
loyalty and efficiency” of Army and Navy personnel or civilians
involved in military construction and maintenance; with sabotage of
military facilities or of “agencies contributing to the efficiency” of the
military; and with “spy activities that may result in divulgence of
information to foreign countries or to persons when such divulgence
is contrary to the interests of our national defense.” However, MID
and ONT lacked trained investigators, and they relied on the FBI “to
conduct investigative activity in strictly civilian matters of a domestic
character.” The three agencies exchanged information of interest to
one another, both in the field and at headquarters in Washington.

For the future, all three agencies agreed that other federal agencies
should be excluded from intelligence work since others were “less inter-
ested in matters of general intelligence and counter-intelligence” and
because “the more circumscribed this program is, the more effective
it will be and the less danger there is of its becoming a matter of gen-
eral public knowledge.” The FBI hoped to expand its personnel so
that 1t could assign an agent specializing in intelligence to each of its
forty-fiye field offices and could reopen offices in Hawaii, Alaska, and
Puerto®Rico. Additional funds would also be used to expand FBI
facilities for “specialized training in general intelligence work.” %

Director Hoover met with the President in November 1938 and
learned that he had instructed the Budget Bureau “to include in the
Appropriations estimate $50,000 for Military Intelligence, $50,000 for
Naval Intelligence and $150,000 for the Federal Bureau of Investi-
gation to handle counter-espionage activities.” The President also
sald “that he had approved the plan which [Hoover] had prepared
and which had been sent to him by the Attorney General,” except for
the revised budget figures.®

% Hoover memorandum, enclosed with letter from Cummings to the President,
10720738 —

% Hoover memorandum, enclosed with letter from Cummings to the President,
10/20/38.

¥ Confidential memorandum, by J. Edgar Hoover, 11/7/38.
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D. FBI Intelligence Authority and “Subversion”

There is no evidence that either the Congress in 1916 or Attorney
General Stone in 1924 intended the provision of the appropriations
statute to authorize the establishment of a permanent domestic intel-
ligence structure. Yet Director Hoover advised the Attorney General
and the President in 1938 that the statute was “sufficiently broad to
cover any expansion of the present intelligence and counter-espionage
work which it may be deemed necessary to carry on.” 88 Because of
their reluctance to seek new legislation in order fo keep the program
secret, Attorney General Cummings and President Roosevelt did not
question the FBI Director’s interpretation. Nevertheless, the Presi-
dent’s approval of Director Hoover’s 1938 plan for joint F BI-military
domestic intelligence was a substantial exercise of independent presi-
dential power.

The precise nature of FBI authority to investigate “subversion”
became confusing in 1938-1939. Despite the references in Director
Hoover’s 1938 memorandum to “subversion,” Attorney General Cum-
mings cited only the President’s interest in the “so-called espionage
situation.” 8% Cummings’ successors, Attorney General Frank
Murphy, appears to have abandoned the term “subversive activities.” 8
Moreover, when Director Hoover provided Attorney General Murphy
a copy of his 1938 plan, he described it (without mentioning “sub-
version”) as a program “intended to ascertain the identity of persons
engaged in espionage, counter-espionage, and sabotage of a nature
not within the specific provisions of prevailing statutes.” *

Moreover, a shift away from the authority of the appropriations
provision, which was linked to the State Department’s request, be-
came necessary in 1939 when the FBI resisted an attempt by the State
Department to coordinate domestic intelligence investigations. Di-
rector Hoover urged Attorney General Frank Murphy in March 1939
to discuss the situation with the President and persuade him to “take
appropriate action with reference to other governmental agencies,
including the State Department, which are attempting to literally
chisel into this type of work. . ..” The Director acknowledged that the
FBI required “the specific authorization of the State Department”
where the subject of an investigation “enjoys any diplomatic status,”
but he knew of “no instance in connection with the handlin®of the

% Hoover memorandum, enclosed with letter from Cummings to the President,
10/20/38.

®a T otter from Cummings to the Pregident, 10/20/38.

% On 2/7/39, the Assistant to the Attorney General wrote letters to the Secret
Service, the Bureau of Internal Revenue, the Narcotics Bureau, the Customs
Service, the Coast Guard, and the Postal Inspection Service stating that the FBI
and military intelligence had “undertaken activities to investigate matters re-
lating to espionage and subversive activities.” (Letter from J. B. Keenan, As-
sistant to the Attorney General, to F. J. Wilson, Chief, Secret Service, 2/7/39.) A
letter from Attorney General Murphy to the Secretary of the Treasury shortly
thereafter also referred to “subversive activities.” (Letter from Attorney General
Murphy to the Secretary of the Treasury, 2/16/39.) However, a similar letter
two days later referred only to matters “involving espionage, counterespionage,
and sabotage,” without mentioning “subversive activities.” (Letter from Attorney
General Murphy to the Secretary of the Treasury, 2/18/39.) Attorney General
Murphy had abandoned this reference, although there is no record of any rea-
sons for doing so.

® Memorandum from J. Edgar Hoover to Attorney General Murphy, 3/16/39.
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esplonage work in which the State Department has had any occasion
to be in any manner or degree dissatisfied with or apprehensive of the
action taken by Bureau agents.” 9 .

Director Hoover was also concerned that the State Department
would allow other Federal investigative agencies, including the Secret
Service and other Treasury Department units, to conduct domestic in-
telligence investigations.® The FBI cited the following example in
communications to the Attorney Generalin 1939:

On the West Coast recently a representative of the Alcohol
Tax Unit of the Treasury Department endeavored to induce
a Corps Area Intelligence Officer of the War Department to
utilize the services of that agency in the handling of all in-
vestigations involving espionage, counter-espionage, and
sabotage. ...

A case was recently brought to the Bureau’s attention in
which a complaint involving potential espionage in a middle
western state was referred through routine channels of a
Treasury Department investigative agency and delayed in
such a manner before reference ultimately in Washington to
the office of Military Intelligence and then to the Federal
Bureau of Investigation, that a period of some six weeks
elapsed. . . .%®

During a recent investigation . . . an attorney and Com-
mander of the American Legion Post . . . disclosed that a
Committee of that Post of the American Legion is conducting
an investigation relating to un-American activities on behalf
%f the Operator in Charge of the Secret Service, New York

ity.o¢

Consequently, at the FBI Director’s request, the Justice Department
asked the Secret Service, the Bureaurzqf Internal Revenue, the Nar-
cotics Bureau, the Customs Service, the Coast Guard, and the Post
Offic Department to instruct their personnel that information “relatimeﬁ
to espionage and subversive activities” should be promptly forward:
to the FB1.%

The Justice Department letter did not solve the problem, mainly
because of the State Department’s continued intervention. Director
Hoover advised Attorney General Frank Murphy “that the Treasury
Department and the State Department were reluctant to concede juris-~
diction” to the FBI and that a conference had been held in the office
of an Assistant Secretary of State “at which time subtle protests
against the handling of cases of this type in the Justice Department
were uttered.” Hoover protested this “continual bickering” among
Departments, especially “in view of the serious world conditions which
are hourly growing more alarming.” *

% Memorandum from Hoover to Murphy, 3/16/39.

“ Memorandum from J. Edgar Hoover to Alexander Holtzoff, Special Assist-
ant to the Attorney General, 1/18/39.

» Memorandum from Hoover to Murphy, 3/16/39.
5/;‘/319emorandum from Hoover to the Acting Assistant to the Attorney General,

® Letter of J. B. Keenan, Assistant to the Attorney General, 2/7/39. (Compare
the similar letter from Attorney General Murphy, omitting the term “subversive
activities,” at p. 401, note 93.)

® Memorandum from Hoover to the Attorney General, 3/16/39.
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Two months later the problem remained unresolved. Assistant Sec-
retary of State George S. Messersmith took on the role of “coordi-
nator” of a committee composed of representatives of the War, Navy,
Treasury, Post Office, and Justice Departments. The FBI Director
learned that under the proposed procedures, any agency receiving
information would refer it to the State Department which, after
analysis, would transmit the data to that agency which it believed
should conduct the substantive investigation. FBI and Justice Depart-
ment officials prepared a memorandum for possible presentation to
the President, pointing out the disadvantages of this procedure:

The inter-departmental committee by its operations of
necessity causes delay which may be fatal to a successful
investigation. It also results in a duplication of investigative
effort . . . because of the lack of knowledge of one agency
that another agency is working upon the same investigation.
The State department coordinator is not in a position to
evaluate properly the respective investigative ability of the
representatives of particular departments in a manner com-
parable to that which the men actually in charge of an investi-
gative agency may evaluate the proper merit of his own men.*”

Endorsing this view, Attorney General Murphy wrote the President
to urge abandonment of this interdepartmental committee and “a
concentration of investigation of all espionage, counterespionage, and
sabotage matters” in the FBI, the G-2 section of the War Department,
and the Office of Naval Intelligence. The directors of these agencies
would “function as a committee for the purpose of coordinating the
activities of their subordinates.” To buttress his recommendation, the
Attorney General pointed out that the FBI and military intelligence :

... have not only gathered a tremendous reservoir of informa-
tion concerning foreign agencies operating in the United
States, but have also perfected methods of investigation and
have developed channels for the exchange of information,
which are both efficient and so mobile and elastic as to permit
prompt expansion in the event of an emergency.

Murphy stressed that the FBI was “a highly skilled investigative
force supported by the resources of an exceedingly efficient, well equip-
ped, and adequately manned technical laboratory and identification
division.” This identification data related “to more than ten million
persons, including a very large number of individuals of foreign ex-
traction.” The Attorney General added, “As a result of an exchange
of data between the Departments of Justice, War and Navy, com-
prehensive indices have been prepared.” 8 ‘

President Roosevelt agreed to the Attorney General’s proposal
and sent a confidential directive drafted by FBI and Justice Depart-
ment officials to the heads of the relevant departments. This June
1939 directive was the closest thing to a formal charter for FBI and
military domestic intelligence. It read as follows:

% Memorandum from E. A. Tamm to Hoover, 5/31/39.
* Letter from Murphy to the President, 6/17/39.
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It is my desire that the investigation of all espionage, coun-
terespionage, and sabotage matters be controlled and han-
dled by the Federal Bureau of Investigation of the Depart-
ment of Justice, the Military Intelligence Division of the War
Department, and the Office of Naval Intelligence in the Navy
Department. The directors of these three agencies are to
function as a committee to coordinate their activities.

No investigations should be conducted by any investigative
agency of the Government into matters involving actually or
potentially any espionage, counterespionage, or sabotage,
except by the three agencies mentioned above.

I shall be glad if you will instruct the heads of all other
investigative agencies than the three named, to refer imme-
diately to the nearest office of the Federal Bureau of Inves-
tigation any data, information, or material that may come to
their notice bearing directly or indirectly on espionage, coun-
terespionage, or sabotage.” | Emphasis added.]

The legal implications of this directive are clouded by its failure
to use the term “subversive activities” and its references instead to
potential espionage or sabotage and to information bearing indirectly
on espionage or sabotage. This language may have been an effort by
the Justice Department and the FBI to deal with the problem of legal
authority posed by the break with the State Department. Since the
FBI no longer wanted to base its domestic intelligence investigations
on State Department requests, some other way had to be found to re-
tain a semblance of congressional authorization. Yet the scope of the
FBI’s assignment made this a troublesome point. In 1936, President
Roosevelt had wanted intelligence about Communist and Fascist ac-
tivities generally, not just data bearing on potential espionage or
sabotage; and the 1938 plan provided for the FBI to investigate
“activities of either a subversive or a so-called intelligence type.”” 1%
There is no indication that the President’s June 1939 directive had the
intent or effect of limiting domestic intelligence to the investigation of
violations of law.

Consistent with the FBI Director’s earlier desires, these arrange-
ments were kept secret until September 1939 when war broke out in
Europe. At that time Director Hoover decided that secrecy created
more problems than it solved, especially with regard to the activities
of local law enforcement. He learned that the New York City Police
Department had “created a special sabotage squad of fifty detec-
tives . . . and that this squad will be augmented in the rather near
future to comprise 150 men.” There had been “considerable publicity”

" Confidential Memorandum of the President, 6/26/39. President Roosevelt
also dictated a separate additional memorandum for Secretary Hull which read,
in part, “This does not mean that the intelligence work of the State Department
should cease in any way. It should be carried on as heretofore but the directors
of the three agencies should be constantly kept in touch by the State Department
with the work it is doing.” (Memorandum from the President to the Secretary
of State, 6/26/39.) :

* Hoover memorandum, enclosed with letter from Cummings to the President,
10/20/38.
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with the result that private citizens were likely to transmit informa-
tion concerning sabotage “to the New York City Police Department
rather than to the FBL.” Calling this development to the attention of
the Attorney General, the Director strongly urged that the President
“issue a statement or request addressed to all police officials in the
United States” asking them to turn over to the FBI “any information
obtained pertaining to espionage, counterespionage, sabotage, and
neutrality regulations.” 1t

A document to this effect was immediately drafted in the Attorniﬁ
General’s office and dispatched by messenger to the White House wit.
a note from the Attorney General suggesting that it be issued in the
form of “a public statement”.*? In recording his discussion that day
with the Attorney General’s assistant, Alexander Holtzoff, FBI offi-
cial E. A. Tamm referred to the statement as “an Executive Order”.
Tamm also talked with the Attorney General regarding “the order”:

Mr. Murphy stated that when he was preparing this he tried
to make it as strong as possible. He requested that I relay this
to Mr. Hoover as soon as possible and stated he knew the
Director would be very glad to hear this. Mr. Murphy stated
he prepared this on the basis of the memorandum which the
Director forwarded to him.*

The President’s statement (or order or Executive Order) read as
follows:

The Attorney General has been requested by me to instruct
the Federal Bureau of Investigation of the Department of
Justice to take charge of investigative work in matters relat-
ing to espionage, sabotage, and violations of the neutrality
regulations. :

This task must be conducted in a comprehensive and effec-
tive manner on a national basis, and all information must be
carefully sifted out and correlated in order to avoid confusion
and irresponsibility.

To this end I request all police officers, sheriffs, and other
law enforcement officers in the United States promptly to
turn over to the nearest representative of the Federal Bureau
of Investigation any information obtained by them relating
to espionage, counterespionage, sabotage, subversive activities
and violations of the neutrality laws.2o4

The statement was widely reported in the press, along with the follow-
ing remarks by Attorney General Murphy at a news conference held
the same day:

Foreign agents and those engaged in espionage will no
longer find this country a happy hunting ground for their

% Memorandum from Hoover to the Attorney General, 9/6/39.

® Letter from Murphy to the President, 9/6/39.

% E. A, Tamm, Memoranda for the File, 9/6/39, 11:34 a.m., 12:47 p.m., 2:30
p.m., 6:20 p.m. This memorandum indicates Tamm was told that the President’s
statement would declare that the FBI was authorized to investigate “subver-
sive activities.” There is no explanation for the disparity between this message
and the President’s actual statement.

% Statement of the President, 9/6/39.
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activities. There will be no repetition of the confusion and
laxity and indifference of twenty years ago.

We have opened many new FBI offices throughout the land.
Our men are well prepared and well trained. At the same time,
if you want this work done in a reasonable and responsible
way it must not turn into a witch hunt. We must do no wrong
to any man.

Your government asks you to cooperate with it. You can
turn in any information to the nearest local representative of
the Federal Bureau of Investigation.'°®

Three weeks later Murphy reiterated that the government would
“not act on the basis of hysteria.” He added, “Twenty years ago in-
human and cruel things were done in the name of justice; sometimes
vigilantes and others took over the work. We do not want such things
done today, for the work has now been localized in the FBL.” 1o

Two days after issuing the FBI statement, President Roosevelt
proclaime! a national emergency “in connection with and to the ex-
tent necessary for the proper observance, safeguarding, and enforcing
* of the neutrality of the United States and the strengthening of our
national defense within the limits of peacetime authorizations.” The
proclamation added, “Specific directions and authorizations will be
given from time to time for carrying out these two purposes.” 1

Thereupon, he issued an Executive Order directing the Attorney
General to “increase the personnel of the Federal Bureau of Investi-
gation, Department of Justice, in such number, not exceeding 150, as
he shall find necessary for the proper performance of the additional
duties imposed upon the Department of Justice in connection with
the national emergency.” **® President Roosevelt told a press confer-
ence that the purpose of this order expanding the government’s in-
vestigative personnel was to protect the country against “some of the
things that happened” before World War I:

There was sabotage ; there was a great deal of propaganda by
both belligerents, and a good many definite plans laid in this
country by foreign governments to try to sway American
public opinion. . . . It is to guard against that, and against
the spread by any foreign nation of propaganda in this coun-
try which would tend to be subversive—I believe that is the
word—of our form of government.1°®

President Roosevelt never formally authorized the FBI or mili-
tary intelligence to conduct domestic intelligence investigations of
“subversive activities,” except for his oral instruction in 1936 and
1938. His written directives were limited to investigations of espionage,
sabotage, and violations of the neutrality regulations. Nevertheless,
the President clearly knew of and approved informally the broad
investigations of “subversive activities” carried out by the FBI.

% New York Times, 9/7/39, p. 8, col. 1.

% New York Times, 10/1/89, p. 38, col. 3.

1 Proclamation, 9/8/39, 54 Stat. 2643.

8 Executive Order No. 8247, 9/8/39, cited in letter from Attorney General
Murphy to the President, 9/12/39, Roosevelt Library, Official File 14-b, Box 14.

%1939 Public Papers of Franklin D. Roosevelt, pp. 495—496.
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President Roosevelt did use the term “subversive activities” in a
directive to Attorney (General Robert Jackson on wiretapping in 1940.
This directive referred to the activities of other nations “engaged in
the organization of propaganda of so-called ‘fifth columns’” and in
“preparation for sabotage.” The Attorney General was directed to
authorize wiretapping “of persons suspected of subversive activities
against the Government of the United States, including suspected
spies.” The President also instructed that such wiretaps be limited
“insofar as possible to aliens,” 110 .

With respect to investigations generally, however, the confusion
as to precisely what President Roosevelt authorized is indicated by
Attorney General Francis Biddle’s description of FBI jurisdiction in
1942 and by a new Presidential statement in 1943. Biddle issued a
lengthy order defining the duties of the various parts of the Justice
Department in September 1942. The pertinent section relating to the
FBI stated that it had a duty to “investigate” criminal offenses against
the United States and to act as a “clearing house” for the handling of
“espionage, sabotage, and other subversive matters.” ** This latter
“clearing-house” function was characterized as a duty to “carry out”
the President’s directive of September 6, 1939. ) .

Four months later, President Roosevelt renewed his public appeal
for “police cooperation” and added a request that “patriotic organiza-
tions” cooperate with the FBI. This statement described his Septem-
ber 1939 order as granting “investigative” authority to the FBI and
not simply a “clearing-house” function. However, the President de-
fined that authority as limited to “espionage, sabotage, and violation
of the neutrality regulations” without any mention of “subversion.” 12

The statement was consistent with Attorney General Biddle’s inter-
nal directive later in 1943 that the Justice Department’s “proper func-
tion” was “investigating the activities of persons who may have vio-
lated the law.” 114

A similar problem is involved with the authority for “counteres-
pionage” operations by the FBI and military intelligence. President
Roosevelt’s confidential order of June 1939 explicitly authorized the
FBI and military intelligence to handle counterespionage matters,
and the 1938 plan used the terms “counter-espionage” and “counter-
intelligence.” However, none of the President’s public directives for-
mally authorized counterespionage measures going beyond investiga-

o Confidential memorandum from President Roosevelt to Attorney General
Jackson, 5/21/40. In May 1941 the Secretary of War and the Secretary of the
Navy urged “a broadening of the investigative responsibility of the Federal
Bureau of Investigation in the fields of subversive control of labor.” (Memoran-
dum from the Secretary of War and the Secretary of the Navy to the Presi-
dent, 5/29/41.) The President replied that he was sending their letter to the At-
torney General with my general approval. (Memerandum from President Roose-
velt to the Secretaries of War and Navy, 6/4/41.) Attorney General Biddle’s
response cited investigations under the recently enacted Smith Act. (Memoran-
dum from Attorney General Biddle to the President, 6/23/41.)

n Attorney General’s Order No. 3732, 9/25/42.

1 Statement of the President on “Police Cooperation,” 1/8/43. A note in
the President’s handwriting added that the FBI was to receive information
“relating to espionage and related matters.” N

14 Memorandum from Attorney General Biddle to Assistant Attorney General
Hugh Cox and F'BI Director Hoover, 7/16/43.
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tion; and the Justice Department’s regulations made no reference to
this responsibility.

E. Congress and FBI Intelligence

Congress accepted this executive action as a necessary and inevitable
measure to cope with the emergency conditions arising from the war
in Euro

In November 1939, FBI Director Hoover linked FBI intelligence
to both the President’s September 6 statement and his September 8
proclamation and order during testimony on an emergency supple-
mental appropriation bill. He told the House Appropriations Com-
mittee that establishment of a General Intelligence Division “was made
necessary by the President’s proclamation directing that all com-
plaints of violations of the national defense statutes and proclamations
be reported to the Federal Bureau of Investigation.” en asked “by
what authority” the FBI was expending funds for intelligence work
beyond its existing appropriation, Hoover replied, “By authority of
the President’s proclamation directing the Attorney (greneral to au-
thorize an increase in the staff of the Federal Bureau of Investigation
by 150 special agents and such additional clerical personnel and equip-
ment as would be needed.” 1** The following exchange then took place
between Congressman Woodrum and the Director:

Mr. Wooprum. Will these additional people be kept on
through the next fiscal year?

Mr. Hoover. If the emergency continues.

Mr. Wooprum. If the emergency does not continue you
anticipate the force will be reduced ?

Mr. Hoover. Yes. For instance, we have opened 10 new
field offices to conduct this work in various parts of the coun-
try. We opened another office in Savannah, one in Baltimore,
one at Albany, in manufacturing and shipping centers as well
as points wherein huge naval bases are maintained.

r. Wooprum. And if the emergency ceases the need for the
additional force will cease?

Mr. Hoover. Yes.

Director Hoover also pointed out that this expansion would increase
the number of FBI agents from 797 to 947.11¢

In his next appearance before the Appropriations Committee, the
Director dropped reference to the President’s proclamation of emer-
gency and relied for his “authority” on the “formal statement” of
September 6 which he described as “directing that there be coordinated
under the Federal Bureau of Investigation all the matters of investi-
gative work relating to espionage, sabotage, and violations of the neu-
trality regulations, and any other subversive activities.” '

Six months later the Director told the Appropriations Committee
that the FBI had a National Defense Division to “handle and direct

" Hoover did not refer to the provision of the appropriations statute linked
togle State Department which he had relied upon for authority before 1939.
Emergency Supplemental Appropriation Bill, 1940, Hearings before the
H(})uuse Committee on Appropriations, 11/30/39, pp. 303-307.
" Justice Department Appropriation Bill, 1941, Hearings before the House
Committee on Appropriations, 1/5/40, p. 151.
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all investigations dealing with espionage, sabotage, national-defense
matters, and violations of the neutrality statutes.” He once again cited
the President’s “order of September 6, 1939,” saying that it “directed
the Bureau to coordinate the functions on national defense matters in
intelligence work.” *1® In early 1941, Director Hoover had this ex-
change with members of the Appropriations Committee :

Mr. Loprow. At the close of the present emergency, when
peace comes, it would mean that such of this emergency work
necessarily will be discontinued.

Mr. Hoover. This is correct.

Mr. TaBer. Is your set-up for the national-defense work
separate from the other work?

Mr. Hoover. It is.

Mr. Taser. Is it operated as a separate division ?

Mr. Hoover. Yes. In the field our field offices are under in-
structions to utilize approximately 50 percent of the person-
nel on national defense work and the other 50 percent on the
regular work.

Mr. TaBer. But if some rush comes up, you might have to
vary that?

Mr. Hoover. That is correct.

Mzr. Taser. According to the situation.

Mr. Hoover. According to the emergency that might arise.
If the national emergency should terminate, the structure
dealing with national defense can immediately be discontin-
ued or very materially curtailed according to the wishes of
Congress.

The FBI was seeking a deficiency appropriation for “700 additional
field agents, 500 of whom would be used on national defense investi-
gations, and 200 on the investigation of violations of the Selective
Service Act.” 11° -

The FBI Director’s appropriations testimony in 1939 and 1940
spelled out certain aspects of FBI intelligence programs and policies.
The Director stated in 1939 that the General Intelligence Division had
“compiled extensive indices of individuals, groups, and organizations
engaged in . . . subversive activities, in espionage activities, or any
activities that are possibly detrimental to the internal security of the
United States.” Hoover added,

These indexes have been arranged not only alphabetically but
also geographically, so that at any time, should we enter into
the conflict abroad, we would be able to go into any of these
communities and identify individuals and groups who might
be a source of grave danger to the security of this country.
Their backgrounds and activities are known to the Bureau.
These indexes will be extremely important and valuable in
grave emergency.

18 Supplemental National Defense Appropriations, 1941, Hearings before the
House Committee on Appropriations, 6/6/40, p. 180. .

1 Pirst Deficiency Appropriation Bill, 1941, Hearings before the House Com-
mittee on Appropriations, 2/19/41, pp. 179, 188-189.
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The FBI had established a translation section “to review various
foreign-language material” and a code section for “decoding any mes-
sages which we are able to intercept or obtain.” With the agreement
of military intelligence, the FBI also handled the protection of defense
plants and advised industry officials on security measures.’?® The FBI
Director reiterated these points in early 1940, adding that military
and naval intelligence were “conducting no investigations in matters
other than those connected with the military forces.” He described the
“general index” as being “available . . . so that in the event of any
greater emergency . . . we will be able to locate immediately these
various persons who may need to be the subject of further investigation
by the Federal authorities.” *?* Later in 1940 the Director said that the
“general intelligence index” included the names of persons “who may
become potential enemies to our internal security, such as known
espionage agents, known saboteurs, leading members of the Commu-
nist Party, and the bund.” The last referred to various pro-Nazi
organizations of German-Americans.'??

here was one important side effect of the confused legal basis for
domestic intelligence. It allowed the Attorney General to deflect criti-
cism of the FBI from another congressional source in 1940, Since the
President’s formal public directive could be construed as simply des-
ignating the FBI to take charge of the investigation of espionage,
sabotage, and neutrality violations, Attorney General Robert Jackson
was able to respond to criticism from Senator George Norris by
declaring:

Mr. Hoover is in agreement with me that the principles
which Attorney General Stone laid down in 1924 when the
Federal Bureau of Investigation was reorganized and Mr.
Hoover appointed as Director are sound, and that the useful-
ness of the Bureau depends upon a faithful adherence to those
limitations.

The Federal Bureau of Investigation will confine its activ-
ities to the investigation of violation of Federal statutes, the
collecting of evidence in cases in which the United States
is or may be a party in interest, and the service of process
issued by the courts.*

Attorney General Jackson may have hoped to circumscribe FBI do-
mestic intelligence within these limits, but the program developed in
1936-1939 went far beyond them. Consequently, the Attorney General’s
statement was at best a misleading description of executive policy.

Congress did have an opportunity in 1940 to enact a basic g;'isla.tive
charter for FBI intelligence. Representative Emmanuel Celler intro-
duced a joint resolution which provided:

That the Federal Bureaun of Investigation of the Department
of Justice be authorized and directed to conduct investiga-

* 1939 Hearings, pp. 304-305.

= January 1940 Hearings, pp. 152-154.

2 June 1940 Hearings, p. 181.

2 [etter from Attorney General Robert H. Jackson to Senator George Norris,
86 Cong. Rec, 5642-5643, cited in Max Lowenthal, The Federal Bureau of Investi-
gation (New York: Sloane, 1950), p. 445,
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tions, subject to the direction of the Attorney General, to
ascertain, prevent, and frustrate any interference with the
national defense by sabotage, treason, seditious conspiracy
(as defined in 18 U.S.C. 6), espionage, violations of the neu-
trality laws, or in any other manner.

The resolution would have permitted FBI wiretapping for these
purposes under the specific authorization of the Attorney General.**
The measure was endorsed by Attorney General Robert Jackson, but
it was not passed. Consequently, except for the FBI Director’s appro-
priations testimony, Congress played no role in authorizing the estab-
lishment of domestic intelligence operations. v

Instead, Congress enacted two general statutes to deal with “subver-
sive activities”. The Smith Act of 1940 made it a federal crime to urge
military insubordination or advocate the violent overthrow of the gov-
ernment,'*® And the Voorhis Act of 1941 required the registration of
all “subversive” organizations having foreign links and advocating
the violent overthrow of the government.?® The Smith Act has been
described as containing “the most drastic restrictions on freedom of
speech ever enacted in the United States during peace.” It was passed
with little publicity and only brief floor debate as part of the Alien
Registration Act of 1940, which appeared to most observers to deal
only with fingerprinting foreigners.**’ '

The Smith Act and the Voorhis Act, along with the previously en-
acted Foreign Agents Registration Act of 1938, offer an insight into
the way threats to domestic security were perceived before World War
II. The Foreign Agents Registration Act was the product of an investi-
gation of pro-Nazi and Communist activities by the Special House
Committee on Un-American Activities headed by Representatives
John MceCormack and Samuel Dickstein in 1935-1936. The Commit-
tee’s principal recommendation was legislation requiring the registra-
tion of foreign agents disseminating propaganda in the United
States.® The Smith Act and the Voorhis Act carried this idea be-
yond “foreign agents”. Thus, the Smith Act has been authoritatively
described in the following terms: “From its inception this act was in-
tended to combat and resist the organization of Fascist and Communist
groups owing allegiance to foreign governments whose operations and
activities were clearly contrary and dangerous to the Government of
the United States.” 12®

In other words, the danger to domestic security was under-
stood as including American citizens whose political activities
might lead them to serve the interests of opposing nations. Attor-

¥ H.J. Res. 571, 76th Cong., 2d Sess. (1940). See also Permitting Wire Tapping
in Certain Cases, report to accompany H.J. Res. 571, House Committee on the
Judiciary, 76th Cong., 2d Sess. (June 14, 1940).

% 18 U.S.C. 2385, 2387.

218 U.8.C. 2386.

" Zechariah Chaffee, Jr., Free Speech in the United States (Cambridge: Har-
vard University Press, 1941), pp. 439441,

822 U.8.C. 611-621. See Investigation of Nazi and Other Propaganda, H. Rept.
153 (February 15, 1935).

* Report of the Commission on Government Security (1957), p. 621. The Ad-
ministrative Director of this Commission was D. Milton Ladd, who was Assistant
Director for the FBI Intelligence Division during the 1940s and Assistant to the
Director in charge of all FBI intelligence and criminal investigations until 1954.
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ney General Jackson used the term “Fifth Column” in 1940 to charac-
terize “that portion of our population which is ready to give assistance
or encouragement in any form to invading or opposing ideologies.” He
told a conference of state officials that the FBI’s intelligence mission
involved “steady surveillance over individuals and groups within the
United States who are so sympathetic with the systems or designs of
foreign dictators as to make them a likely source of federal law viola-
tion.” 13

The assumption that such persons and organizations posed a direct
and immediate threat to the nation’s security was not seriously ques-
tioned, although there was disagreement over the need for criminal
prosecution or registration of “subversives” because of their political
advocacy. Attorney General Jackson could endorse FBI domestic
intelligence surveillance at the same time as he warned against prosecu-
tion og “subversive activity.” It was a dangerous concept, Jackson told
federal prosecutors, because there were “no definite standards to deter-
mine what constitutes a ‘subversive activity,’ such as we have for mur-
der or larcency.” Attorney General Jackson added,

Activities which seem benevolent or helpful to wage earners,
persons on relief, or those who are disadvantaged in the strug-
gle for existence may be regarded as “subversive” by those
whose property interests might be burdened thereby. Those
who are in office are apt to regard as “subversive” the activities
of any of those who would bring about a change of adminis-
tration. Some of our soundest constitutional doctrines were
once punished as subversive. We must not forget that it was
not so long ago that both the term “Republican” and the term
“Democrat” were epithets with sinister meaning to denote per-
sons of radical tendencies that were “subversive” of the order
of things then dominant.™®*

However, political organizations directly controlled by a potential
enemy nation were considered to be different, especially when war was
already underway in Europe. Germany and the Soviet Union (who, it
should be remembered, were allied by treaty in 1939-1941) directed the
international Nazi and Communist movements with well-organized
followings in the United States.

In his effort to discourage prosecutions and to persuade the nation
that FBI intelligence could handle any threats, Attorney General
Jackson failed to acknowledge the risks to individual rights from
unregulated federal surveillance. With no clear legislative or execu-
tive standards to keep it within the intended bounds, the FBI (and
military intelligence 1n its sphere) had almost complete discretion to
decide how far domestic intelligence investigations would extend. Only
in retrospect as a Justice of the Supreme Court did Robert Jackson rec-
ognize these dangers. Shortly before his death in 1954 he wrote:

I cannot say that our country could have no central police
without becoming totalitarian, but I can say with great con-

* Proceedings of the Federal-State Conference on Law Enforcement Problems
of National Defense (August 5-6, 1940).

' Robert H. Jackson, “The Federal Prosecutor,” Jowrnal of the American
Judicature Society (June 1940), p. 18.

69~984 O - 76 - 27
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viction that it cannot become totalitarian without a central-
ized national police. . . . All that is necessary is to have a
national police competent to investigate all manner of offenses,
and then, in the parlance of the streets, it will have enough on
enough people, even if it does not elect to prosecute them, so
that 1t will find no opposition to its policies. Even those who
are supposed to supervise it are likely to fear it. I believe that
the safeguard of our liberty lies in limiting any national polic-
ing orinvestigative organization, first of all to a small number
of strictly federal offenses, and second to nonpolitical ones.
The fact that we may have confidence in the administration
of a federal investigative agency under its existing head does
not mean that it may not revert again to the days when the
Department of Justice was headed by men to whom the inves-
tigative power was a weapon to be used for their own pur-
poses.t*? [ Emphasis added. ]

F. The Scope of FBI Domestic Intelligence

A central feature of the FBI domestic intelligence program author-
ized by President Roosevelt was its broad investigative scope. The
breadth of intelligence-gathering most clearly demonstrates why the
program could not have been based on any reasonable interpretation
of the power to investigate violations of law. The investigations were
built upon a theory of “subversive infiltration” which remained an
essential part of domestic intelligence thereafter. This theory persisted
over the decades in the same way the Roosevelt directives continued in
effect as the basis for legal authority. Moreover, there was a direct
link between the policy of investigating “subversive” influence and
the reliance on inherent executive power. The purpose of such investi-
gations was not to assist in the enforcement of criminal laws, but
rather to supply the President and other executive officials with in-
formation believed to be of value for making decisions and developing
governmental policies. This “pure intelligence” function was precisely
what President Roosevelt meant when he asked for “a broad picture”
of the impact of Communism and Fascism on American life.

A second purpose for broad domestic intelligence investigations
was to compile an extensive body of information for use in the event
of an emergency or actual war. This information would supply the
basis for taking preventive measures against groups or individuals
disposed to interfere with the national defense effort. If such inter-
ference might take the form of sabotage or other illegal disruptions
of defense production and military discipline, the collection of pre-
ventive intelligence was related to law enforcement. But the relation-
ship was often remote and highly speculative, based on political affilia-
tions and group membership rather than any tangible evidence of
preparation to commit criminal acts. As the likelihood of American
involvement in the war moved closer, preventive intelligence investi-
gations focused on whether individuals should be placed on a Custo-
dial Detention List for possible arrest in case of war. This program

3 Robert H. Jackson, The Supreme Court in the American System of Govern-
ment (New York : Harper Torchbook, 1963), pp. 70-71.
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was developed jointly by the FBI and a special Justice Department
unit in 1940-1941.

These two objectives—“pure intelligence” and preventive intelli-
gence—were closely related to one another. Investigations designed to
produce information about subversive infiltration also identified in-
dividuals thought potentially dangerous to the country’s security.
Likewise, investigations of persons alleged to be security threats con-
tributed to the overall domestic intelligence picture.

Internal FBI instructions described the scope of surveillance in
detail. On September 2, 1939, all FBI field offices were ordered to
review their files and secure information from “reliable contacts”
in order to prepare reports on “persons of German, Italian, and Com-
munist sympathies,” as well as other persons “whose interest may be
directed primarily to the interest of some other nation than the
United States.” Such information included “a list of the subscribers”
and officers of all German and Italian language newspapers in the
United States, language newspapers published by the Communist
Party or “its affiliated organizations,” and both foreign and English
language newspapers “of pronounced or notorious Nationalistic
sympathies.” FBI offices were also instructed to identify members of
all German and Italian societies, “whether they be of a fraternal
character or of some other nature,” and of “any other organization,
regardless of nationality, which might have pronounced Nationalistic
tendencies.” 133

In October 1939 the FBI was investigating the Communist Party
and the German American Bund, using such techniques as “the em-
ployment of informants,” “research into publications,” “the soliciting
and obtaining of assistance and information from political emigres,
and organizations which have for their purpose the maintenance of
files of information bearing upon this type of study and inquiry,” and
“the attendance of mass meetings and public demonstrations.” The
compilation of information on other organizations and groups “ex-
pressing nationalist leanings” continued pursuant to the September
1939 instructions. In addition, the FBI was conducting “confidential
inquiries” regarding “the various so-called radical and fascist orga-
nizations in the United States” for the purpose of identifying their
“leading personnel, purposes and aims, and the part they are likely
to play at a time of national crisis.” 3¢

In November 1939, the FBI began preparing a list of specific in-
dividuals “on whom information is available indicating strongly
that [their] presence at liberty in this country in time of war or
national emergency would constitute a menace to the public peace and
safety of the United States Government.” The list comprised
persons “with strong Nazi tendencies” and “with strong Communist
tendencies.” The citizenship status of each individual was determined,
imd cards prepared summarizing the reasons for placing him on the

ist.138

FBI field offices were instructed to obtain information on such per-
sons from “public and private records, confidential sources of infor-

1 Memorandum from Hoover to Field Offices, 9/2/39.
 Memorandum from Clyde Tolson to Hoover, 10/30/39.
* Memorandum for E. A. Tamm, 11,/9/39.
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mation, newspaper morgues, public libraries, employment records,
school records, et cetera.” FBI agents were to keep the purpose of
their inquiries “entirely confidential” and to reply to questions by
stating as a cover that the investigation was being made in connection
with “the Registration Act requiring agents of foreign principals to
register with the State Department.” 1*¢ FBI headquarters super-
visors divided the list into two categories:

Class #1. Those to be apprehended and interned immedi-
ately upon the outbreak of hostilities between the Govern-
ment of the United States and the Government they serve,
support, or owe allegiance to.

Class #2. Those who should be watched carefully at and
subsequent to the outbreak of hostilities because their previous
activities indicate the possibility but not the probability that
they will act in a manner adverse to the best interests of the
Government of the United States.!®

This program was described as a “custodial detention” list in June
1940, and field offices were again instructed to furnish information on
persons possessing “Communistic, Fascist, Nazi or other nationalistic
background.” 128

The primary subjects of FBI intelligence surveillance under this
program in mid-1940 were active Communists (including Communist
candidates for public offices, party officers and organizers, speakers at
Communist rallies, writers of Communist books or articles, individuals
“attending Communistic meetings where revoluationary preachings
are given,” Communists in strategic operations “or holding any posi-
tion of potential influence,” and Communist agitators who participate
“in meetings or demonstrations accompanied by violence”), all mem-
bers of the German-American Bund and similar organizations, Italian
Fascist organizations, and American Fascist groups such as “Silver
Shirts, Ku Klux Klan, White Camelia, and similar organizations.” 1%
Director Hoover summarized these “subversive activities” in a memo-
randum to the Justice Department :

the holding of official positions in organizations such as the
German-American Bund and Communist groups; the dis-
tribution of literature and propaganda favorable to a foreign
power and opposed to the American way of life; agitators
who are adherents of foreign ideologies who have for their
purpose the stirring up of internal strike [sic], class hatreds
and the development of activities which in time of war would
be a serious handicap in a program of internal security and
national defense . . .24

_Director Hoover claimed publicly in 1940 that advocates of foreign
“isms” had “succeeded in boring into every phase of American life,

38 Memorandum from Hoover to Field Offices, 12/6/39.

¥ Memorandum for E. A. Tamm, 12/2/39.

% Memorandum from Hoover to Field Offices, 6/15/40.

% Memorandum for the Director, 8/19/40.

¥ Memorandum from Hoover to M. F. McGuire, the Assistant to the Attorney
General, 8/21/40.
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masquerading behind front organizations.” ** Intelligence about
“front” groups was transmitted to the White House. For example, in
1937 the Attorney General had sent an FBI report on a proposed pil-
grimage to Washington to urge passage of legislation to benefit Amer-
ican youth. The report stated that the American Youth Congress,
which sponsored the pilgrimage, was understood to be strongly Com-
munistic.*? Later reports in 1937 described the Communist Party’s
role in plans by the Workers Alliance for nationwide demonstrations
protesting the plight of the unemployed, as well as the Alliance’s plans
to lobby Congress in support of the federal relief system.+s

FBI investigations and reports (which went into Justice Depart-
ment and FBI permanent files) covered entirely lawful domestic
political activities. For example, one local group checked by the
Bureau was called the League for Fair Play, which furnished “speak-
ers to Rotary and Kiwanis Clubs and to schools and colleges.” The
FBI reported in 1941 that :

the organization was formed in 1937, apparently by two Min-
isters and a businessman for the purpose of furthering fair
play, tolerance, adherence to the Constitution, democracy,
liberty, justice, understanding and good will among all creeds,
races and classes of the United States.

A synopsis of the report stated, “No indications of Communist activ-
ities.” 1#¢ In 1944 the FBI prepared a more extensive intelligence
report on an active political group, the Independent Voters of Illinois,
apparently because it was the target of Communist “infiltration.” The
Independent Voters group was reported to have been formed:

for the purpose of developing neighborhood political units
to help in the re-election of President Roosevelt and the elec-
tion of progressive congressmen. Apparently, IVI endorsed
or aided Democrats for the most part, although it was stated
to be “independent”. It does not appear that it entered its
own candidates or that it endorsed any Communists. IVI
sought to help elect those candidates who would favor fight-
ing inflation, oppose race and class discrimination, favor in-
ternational cooperation, support a “full-employment pro-
gram,” oppose Fascism, etc.145

Thus, the Bureau gathered data about left-liberal groups in its search
for subversive “influence.” At the opposite end of the political spec-
trum, the activities of numerous right-wing groups like the Christian
Front and Christian Mobilizers (followers of Father Coughlin), the
American Destiny Party, the American Nationalist Party, and even

i Proceedings of the Federal-State Conference on Law Enforcement Problems
of National Defense, 8/5-6/40.

3 Letter from Attorney General Cummings to the President (and enclosure),
1/30/37. (FDR Library.)

3 Letter from Attorney General Cummings to the President (and enclosure)
8/13/37. (FDR Library.)

" Report of New York City Field Office, 10/22/41, summarized in Justice De-
part memorandum from 8. Brodie to Assistant Attorney General Quinn, 10/10/47.

1 Report of Chicago Field Office, 12/29/44, summarized in Justice Department
memorandum from 8. Brodie to Assistant Attorney General Quinn, 10/9/47.
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the less extreme “America First” movement were reported by the
FBI.n¢

The Bureau even looked into a Bronx, New York, child care center
which was “apparently dominated and run” by Communists to deter-
mine whether it was being used as a “front” for carrying out the Com-
munist program.t#

One example of the nature of continuing intelligence investigations
is the FBT’s reports on the NAACP. The Washington, D.C. Field Of-
fice opened the case in 1941 because of a request from the Navy Depart-
ment for an investigation of protests against racial discrimination in
the Navy by “fifteen colored mess attendants.” FBI agents used an in-
formant to determine the NAACP’s “connections with the communist
party and other communist controlled organizations.” 8

Fgl headquarters sent a request to the Oklahoma City Field Office
in August 1941 for an investigation of “Communist Party domina-
tion” of the NAACP in connection with the development of “‘National-
istic Tendency Charts.” The field office report concluded, on the basis
of an informant’s reports, “that there is a strong tendency for the
NAACP to steer clear of Communistic activities. Nevertheless, there
is a strong movement on the part of the Communists to attempt to
dominate this group through an infiltration of Communistic doctrines.
Consequently, the activities of the NAACP will be closely observed
and scrutinized in the future.” 14

FBI informants subsequently reported on NAACP conferences at
Hampton, Virginia, in the fall of 1941 and at Los Angeles in the
summer of 1942. These investigations were conducted “to follow the
activities of the NAACP and determine further the advancement of
the Communist group has made into that organization.” ** Similar
reports came to headquarters from field offices 1n Richmond, Virginia;
Springfield and Chicago, Illinois; Boston, Massachusetts; Oklahoma
City, Oklahoma; Indianapolis, Indiana; Savannah, Georgia; and
Louisville, Kentucky, in 1942-1943. Informants were used to report
on efforts “to place before the NA ACP certain policies or ideas which
... may be favorable to the Communist Party.”*s* An informant
attended an NAACP convention in South Carolina in June 1948 and
reported on his conversations with NAACP counsel Thurgood Mar-
shall. The informant believed that Marshall was “a loyal American”
and “would not permit anything radical to be done.” 2

Informants for the Oklahoma City Field Office reported on Com-
munist efforts to “infiltrate” the NAACP and advised that the Com-
munist Party would “be active” at a forthcoming NAACP confer-
ence.®® On the other hand, an informant for the Chicago office reported
“no evidence that there is any Communist infiltration in the Chicago

M8 Justice Department memorandum re Christian Front, 10/28/41.

7 Report of New York City Field Office, 9/7/45, summarized in Justice Depart-
ment memorandum from 8. Brodie to Assistant Attorney General Quinn, 10/9/47.

145 Report of Washington, D.C. Field Office, 3/11/41.

¥ Report of Oklahoma City Field Office, 9/19/41.

1% Report of Los Angeles Field Office, 7/27/42 ; report of Norfolk, Virginia Field
Office, 4/18/42.

 Report of Louisville, Kentucky Field Office, 2/13/43.

152 Report of Savannah, Georgia Field Office, 9/9/43.

13 Report of Oklahoma City Field Office, 10/29/43.
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branch.” *** And informants for the Detroit office advised that there
were “numerous contacts by the CP members and NAACP members,
some collaboration on issues which affect negroes, presence of CP
members at NAACP meetings, interest of CP in NAACP, but no
evidence of CP control.” 153

FBI investigation of the NAACP reflected in these and other reports
to headquarters produced massive information in Bureau files about
the organization, its members, their legitimate activities to oppose
racial discrimination, and internal disputes within some of the chap-
ters. One thirty-five page report contained the names of approximately
250 individuals and groups, all indexed in a table of contents.’*® The
reports and their summaries contained little if any information about
specific activities or planned activities in violation of federal law.

The scope of the information compiled through these investigations
of alleged Communist “infiltration” is indicated by an FBI estimate
that by 1944 “almost 1,000,000 people knowingly or unknowingly had
been drawn into Communist-Front activity.” 1%

G. The Custodial Detention Program

The epitome of preventive intelligence was the Custodial Deten-
tion Program established by the FBI and the Justice Department in
1940-1941. It should not be confused with the internment of Japanese-
Americans in 1942. Both the FBI and military intelligence opposed
the massive infringement of human rights which occurred in 1942
when 112,000 Japanese and Japanese-Americans were placed in deten-
tion camps—a decision made by President Roosevelt and ratified by
the Congress. The authoritative histories stress the crucial influence of
the Army’s Provost Marshal General and his “empire-building” ma-
chinations, especially in reaction to a pre-war decision transferring
responsibility for alien enemy internment to the Justice Department.'*®

The mass detention of American citizens solely on the basis of race
was exactly what the Custodial Detention Program was designed to
prevent. Its purpose was to enable the government to make individual
decisions as to the dangerousness of enemy aliens and citizens who
might be arrested in the event of war. Moreover, when the program
was implemented after Pearl Harbor, it was limited to dangerous
enemy aliens; and the plans for internment of potentially dangerous
American citizens were never carried out.

The most significant aspects of the Custodial Detention Program
bear upon the relationship between the FBI and the Attorney General.
Director Hoover opposed Attorney General Robert Jackson’s attempt
in 1940 to require Departmental supervision; and when Aftorney
General Francis Biddle abolished the Custodial Detention List in
1943, the FBI Director did not comply with his order.

Director Hoover asked Attorney General Jackson in June 1940
for policy guidance “concerning a suspect list of individuals whose

* Report of Chicago Field Office, 11/24/43.

% Report of Detroit Field Office, 1/15/44.

¢ Report of Detroit Field Office, 1/15/44.

Y YWhitehead, The FBI Story, p. 329. :

** See Roger Daniels, Concentration Camps USA: Japanese-Americans and
World War II (New York: Holt, Rinehart, and Winston, 1971) ; Stetson Conn,
et al.,, The United States Army in World War II: The Western Hemisphere:
Guarding the United States and Its Outposts: (1964).
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arrest might be considered necessary in the event the United States
becomes involved in war.” 2%° Secretary of War Henry L. Stimson
advised the Attorney General in August that the War Department
had emergency plans providing “for the custody of such alien enemies
as may be ordered interned” and suggested that they be discussed
between military and Justice Department officials.®® To deal with
these matters, Attorney General Jackson assigned responsibility to
the head of a newly created Neutrality Laws Unit in the Justice
Department. This Unit was later renamed the Special War Policies
Unit and undertook Departmental planning for the war, as well as
analysis and evaluation of FBI intelligence reports and the review
of names placed on the Custodial Detention List.

The FBI Director initially resisted the plan for Justice Department
supervision. He told the head of the Special Unit that the Department’s
program created “the very definite possibility of disclosure of certain
counter-espionage activities.” ' Hoover added,

The personnel which would handle this work upon the be-
half of the Department . . . should be selected with a great
deal of care. We in the FBI have endeavored to assure the ut-
most secrecy and confidential character of our reports and
records. To turn over to the Department this great collection
of material in toto . .. means that the Department must as-
sume the same responsibility for any leaks or disclosure which
might be prejudicial to the continued internal security of our
country. Obviously, the identity of many of our confidential
informants will become known to such personnel. . . . The
life and safety of these informants are at stake if their iden-
tities should become known to any outside persons.

Hoover also feared that if the Department took any overt administra-
tive action or prosecution, “the identity of confidential informants
now used by the Bureau would become known.” This would “cut off
that source of information in so far as continued counter-espionage
might be concerned in that case.” He claimed that if the Attorney Gen-
eral approved the plan, it would mean the Justice Department was
“ready to abandon its facilities for obtaining information in the sub-
versives field.” 162

Attorney General Jackson refused to give in to the FBI Director.
After five months of negotiation, the FBI was ordered to transmit its
“dossiers” to the Justice Department Unit.’®® To satisfy the FBI’s

9 Cited in memorandum from J. Edgar Hoover to the Attorney General,
10/16/40.

% Memorandum from Stimson to the Attorney General, 8/26/40.

1% 1t is not clear whether Hoover may have had in mind the secret arrange-
ments with British intelligence established at that time at President Roosevelt's
instructions. These arrangements have recently been made public in a book based
on previously classified British records. [William Stevenson, A man Called In-
trepid (New York : Harcourt Brace Jovanovich, 1976.) ].

1 Memorandum from J. Edgar Hoover to L. M. C. Smith, Chief Neutrality
Laws Unit, 11/28/40.

1% Memorandum from M. F. McGuire, Assistant to the Attorney General, to
J. Edgar Hoover and L. M, C. Smith, 4/21/41.
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concerns, the Department agreed that any formal proceeding would be
postponed or suspended if the FBI indicated that it “might interfere
with sound investigative techniques.” The FBI was assured that the
plan “does not involve any abandonment by the Department of its
present facilities for obtaining information in connection with subver-
sive activities by surveillance or counterespionage.” There would be
“no public disclosure of any confidential informants . . . without the
prior approval of the Bureau.” 2¢* Thus, from 1941 until 1943 the Jus-
tice Department had the machinery to oversee at least this aspect of
FBI domestic intelligence.

The wartime detention plans envisioned entirely civilian proceed-
ings for arrest of alien enemies following a Presidential proclamation
pursuant to statutory provisions, and all warrants would be authorized
and issued by the Attorney General.’*> Separate instructions stated
that, with respect to American citizens on the list and “not subject to
internment,” a Departmental committee would consider whether spe-
cific persons should be prosecuted under the Smith Act of 1940 “or
some other appropriate statute” in the event of war.1%

FBI instructions to the field reiterated the types of organizations
whose members should be investigated under the Custodial Detention
Program. In addition to the groups listed in 1940, the order included
the Socialist Workers Party (Trotskyite), the Proletarian Party,
Lovestoneites, “or any of the other Communistic organizations, or . ..
their numerous ‘front’ organizations,” as well as persons reported as
“pronouncedly pro-Japanese.” ¢

FBI officials were concerned that the Department plan did not pro-
vide sufficiently for action against citizens. In addition to the Smith
Act of 1940, FBI officials pointed out to the Department “the possibil-
ity of utilizing denaturalization proceedings.” At the FBI’s request,
the Special Departmental Unit prepared “a study of the control of
citizens suspected of subversive activities.” As later summarized by the
FBI, the study stressed :

... the great need for a federal overall plan of legislation to
control suspected citizens, rather than isolated statutes
which would care for particular citizens. . . . It was pointed
out that the British system of defense legislation had been to
enact a general enabling statute under which the executive
authority is permitted to promulgate rules and regulations
having the effect of law, and it was suggested that, if this
country entered the war, a similar type of statute should be
enacted which would enable the President to set up a system
of regulations subject to immediate change and addition asthe
need arose.

Attorney General Francis Biddle did not endorse this position. In-
stead, the Department’s Special Unit relied upon recently enacted

% Memorandum from M. F. McGuire to J. Edgar Hoover, 4/17/41.

% Memorandum from M. F. McGuire to Hoover, 4/17/41.

1% Memorandum from McGuire to Hoover, and L. M. C. Smith, 4/21/41.
% Memorandum from Hoover to Field Offices, 4/30/41.

% Memorandum from D. M, Ladd to the Director, 2/27/46.
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specific statutes as the basis for its planning. These included the For-
eign Agents Registration Act of 1938, the Smith Act of 1940 making
it a federal crime to urge military insubordination or advocate the vio-
lent overthrow of the government, and the Voorhis Act of 1941 requir-
ing the registration of organizations having foreign ties and advocat-
ing the violent overthrow of the government. o

Acting at “the post-investigative level,” the Special War Policies
Unit considered these and other statutes as the basis for coordinating
“affirmative action on the internal security front.” Its annual report
in 1942 stated :

The Unit deals with new forms of political warfare. As part
of its equipment, it has engaged analysts with special ex-
perience and schooling in the field of political organization
and ideologies. The Unit has not only sought to collate in-
formation regarding dangerous individuals and organiza-
tions; it has sought to bring together a trained staff equipped
to understand the methods, beliefs, relationships and sub-
versive techniques of such individuals and organizations for
the purposes of initiating appropriate action.®®

During the period 1941-1943 the Special Unit included a Foreign
Agents Registration Section, a Sedition Section, an Organizations and
Propaganda Analysis Section, and a Subversives Administration com-
posed of a Nazi and Fascist Section and a Communist Section. The
Special Unit initiated such wartime measures as the internment of
several thousand enemy aliens, the denaturalization of members of the
German-American Bund who had become American citizens, sedition
prosecutions, exclusion of publications from the mails, and prosecution
of foreign propaganda agents. The Unit received and analyzed reports
from the FBI, the State Department, the Office of War Information,
and the Office of Strategic Services. Attorney General Biddle abolished
the Special Unit in July 1943 and transferred its prosecutive functions
to the Criminal Division.'”

In 1943, Attorney General Francis Biddle also decided that the Cus-
todial Detention List had outlived its usefulness and that it was based
on faulty assumptions. His directive to the FBI and the Departmental
Unit stated :

There is no statutory authorization or other present justifi-
cation for keeping a “custodial detention” list of citizens. The
Department fulfills its proper function by investigating the
activities of persons who may have violated the law. It is not
alded in this work by classifying persons as to dangerous-
ness.

Apart from these general considerations, it is now clear to
me that this classification system is inherently unreliable.

® Annual Report of the Attorney General for Fiscal Year 1942, p. 209.

" Annual Report of the Attorney General for Fiscal Year 1944, pp. 17, 234-247.
From 1940 to 1943, a National Defense Section on the Criminal Division had
supervised espionage and Selective Service prosecutions. It was renamed the
Internal Security Section in 1943.
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The evidence used for the purpose of making the classifica-
tions was inadequate; the standards applied to the evidence
for the purpose of making the classifications were defective;
and finally, the notion that it is possible to make a valid de-
termination as to how dangerous a person is in the abstract
and without reference to time, environment, and other rele-
vant circumstances, is impractical, unwise, and dangerous.?™

Upon receipt of this order, the FBI Director did not abolish the FBI’s

list. Instead, he changed its name from Custodial Detention List to

Security Index.’”? The new index continued to be composed of indi-

viduals “who may be dangerous or potentially dangerous to the public

%atigty or internal security of the United States.” Instructions to the
eld stated :

The fact that the Security Index and Security Index Cards
are prepared and maintained should be considered strictly
confidential, and should at no time be mentioned or alluded to
in investigative reports, or discussed with agencies or individ-
uals outside the Bureau other than duly qualified representa-
tives of the Office of Naval Intelligence and the Military In-
telligence Division, and then only on a strictly confidential
basis.}”®

The Attorney General and the Justice Department were apparently
not informed of the FBI’s decision to continue the program for dan-
gerousness classification under a different name.

Moreover, FBI investigations did not conform to Attorney General
Biddle’s statement that the Justice Department’s proper function was
investigation of “the activities of persons who may have violated the
law.” The FBI Director’s instructions at the end of the war empha-
sized that the Bureau investigated activities “of prosecutive or intelli-
gence significance.” 1™ However, towards the end of the war, the FBI
did limit substantially its investigation of individual Communists.
Orders to the field requiring investigation of every member of the
Communist Political Association (as the Party was named in 1943-
1945) were modified in 1944, when field offices were instructed to con-
fine their investigations to “key figures in the national or regional
units of the CPA.” This directive received “widely varying interpre-
tations” in the field, and many offices “continued to open cases on the
basis of membership alone.” Further instructions in April 1945 stated
that investigations were restricted to “key figures” or “potential key
figures” rather than on all members as had been the policy before 1944.

™ Memorandum from Attorney General Biddle to Assistant Attorney General
Cox and J. Edgar Hoover, Director, ¥BI, 7/16/43.

'™ Director Hoover interpreted the Attorney General’s order as applying only
to the list maintained by the Justice Department’s special nnit. (Memorandum
gl}(il‘il/ 4.; )Edgar Hoover to FBI Field Offices, Re: Dangerousness Classification,

™ Memorandum from J. Edgar Hoover to FBI Field Offices, Re: Dangerousness
Classification, 8/14/43.

* Bureau Bulletin No. 55, Series 1945, 9/12/45,
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Security Index cards were “prepared only on those individuals of the
greatest importance to the Communist movement.” 1™

At the end of the war the head of the FBI Intelligence Division,
D. M. Ladd, recommended to Director Hoover another cutback in
operations. This proposal was approved by the FBI Executive Con-
ference; and the State Department and the Justice Department’s
Criminal Division were advised of the changes.*”® FBI field offices were

. instructed to immediately discontinue all general indi-
vidual security matter investigations in all nationalistic cate-
gories with the specific exceptions of cases involving Com-
munists, Russians, individuals whose nationalistic tendencies
result from ideological or organizational affiliation with
Marxist groups such as the Socialist Workers Party, the
Workers Party, the Revolutionary Workers League or other
groups of similar character and members of the Nationalist
Party of Puerto Rico.

The FBI would open “no new general individual security matter in-
vestigations . . . unless they fall within the above specific exceptions.”
However, the instructions permitted the field to continue investigating
“individuals whose activities are of paramount intelligence importance
such as individuals closely allied with political or other groups abroad,
individuals prominent in organizational activity of significance or in-
dividuals falling within similar categories.” The instructions added,

It is realized, of course, that in connection with the intelli-
gence jurisdiction of the Bureau it will be necessary to in-
vestigate the activities and affiliations of certain individuals
considered key figures in nationalistic and related activities
or considered leaders of importance in various foreign nation-
ality groups. . . . If in such an instance you have any question
as to the advisability or desirability of instituting such an
investigation in view of the above instructions, you should,
of course, refer the matter to the Bureau for appropriate
decision.

This flexibility specifically allowed for the investigation of “fascist
individuals of prosecutive or intelligence significance.” 177

H. FBI Wartime O perations

A review of FBI intelligence work during World War IT would
not be complete without brief mention of several other activities. In
1940 President Roosevelt authorized the FBI with the approval of
the Attorney General to conduct electronic surveillance of “persons
suspected of subversive activities against the Government of the United

™ In early 1946 there were 10,763 Security Index cards on “communists and
members of the Nationalist Party of Puerto Rico.” (Memorandum from D. M.
Ladd to the Director, Re: Investigations of Communists, 2/27/46.)

¥ Memorandum from D. M. Ladd to the Director, 8/30/45.

" Bureau Bulletin No. 55, Series 1945, 9/12/45.
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States, including suspected spies.” *"® The Federal Communications
Commission denied the FBI access before the war to international
communications on the grounds that such intercepts violated the Fed-
eral Communications Act of 1934.1" However, military intelligence
had secretly formed a Signals Intelligence Service to intercept inter-
national radio communications; and Naval intelligence arranged with
RCA to get copies of Japanese cable traffic to and from Hawaii,
although other cable companies used by the Japanese refused to violate
the statute against interception before Pearl Harbor.!s® Moreover, the
FBI developed “champering” or surreptitious mail opening tech-
niques, and the practice of surreptitious entry was used by the FBI in
intelligence operations.®*

Several basic internal memoranda and agreements spelled out the
policies governing the relationships between FBI and military intel-
ligence in this period. The military concentrated more heavily on what
it perceived as potential threats to the armed forces, while the FBI
developed a wider and more sophisticated approach to the gathering
of intelligence about “subversive activities” generally. An example
of the Army’s policy was an intelligence plan approved in 1936 for
the Sixth Corps Area which covered Illinois, Michigan, and Wiscon-
sin. It called for the collection and indexing of the names of several
thousand groups, ranging from the American Civil Liberties Union
to pacifist student groups alleged to be Communist-dominated. Sources
of information were to be the Justice Department, the Treasury De-
partment, the Post Office Department, local state police, and private
intelligence bureaus employed by businessmen to keep track of orga-
nized labor.**? The joint FBI-military intelligence plan prepared in
1938 stated that the Office of Naval Intelligence and the Military
Intelligence Division (G-2) were concerned with “subversive activities
that undermine the loyalty and efficiency” of Army and Navy per-
sonnel or civilians involved in military construction and maintenance.
Since ONT and MID lacked trained investigators, they relied before
the war on the FBI “to conduct investigative activity in strictly civilian
matters of a domestic character.” The three agencies exchanged infor-
mation of interest to one another, both in the field and at headquarters
in Washington.83

The FBI, ONI, and MID entered into a Delimitation Agreement in
June 1940 pursuant to the authority of President Roosevelt’s 1939 di-

™ Roosevelt to Jackson, 5/21/40. See Report on Warrantless FBI Electronic
Surveillance,

™ Whitehead, The FBI Story, p. 225.

™ David Kahn, The Codebreakers (New York: Signet Books, 1973) (pb),
pp. 11-16.

1 See Report on CIA and FBI Mail Opening; Memorandum From FBI to
Select Committee, 9/23/75.

¥ Sixth Corps Area, Emergency Plan—White, December 1936, AG No. 386,
cited in Military Surveillance, Hearings before the Senate Subcommittee on
Constitutional Rights, 93d Cong., 2d Sess. (1974), p. 174.

'® Hoover memorandum. enclosed with letter from Cummings to the President,
10/20/38.
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rectives. As revised in February 1942, the Agreement eovered “inves-
tigation of all activities coming under the categories of espionage,
counterespionage, subversion and sabotage.” It provided that the
FBI would be responsible for all investigations “involving civilians in
the United States” and for keeping ONI and MID informed of “im-
portant developments . . . including the names of individuals defi-
nitely known to be connected with subversive activities.” ® As a
result of this Agreement and prior cooperation, military intelligence
could compile extensive files on civilians from the information dis-
seminated to it by the FBI. For example, in May 1939 the MID trans-
mitted a request from the Ninth Corps Area on the West Coast for the
names and locations of “alien and disloyal American sabotage and
esplonage organizations,” organizations planning to take advantage
of war-time hardships to overthrow the government, “citizens opposed
to our participation in war and conducting anti-war propaganda,”’ and
potential enemy nationals who should be interned in case of an “inter-
national emergency.” 183

Moreover, despite the FBI-military agreement, the Counter Intel-
ligence Corps of the Army (CIC) gradually undertook wider investi-
gation of civilian “subversive activity” as part of a preventive security
program which used voluntary informants and investigators to collect
information.1#¢

The FBI developed a substantial foreign intelligence operation in
Latin America during the war. On June 24, 1940, President Roosevelt
issued a directive assigning foreign intelligence responsibilities in the
Western Hemisphere to a Special Intelligence Service of the FBIL
SIS furnished the State Department, the military, and other govern-
mental agencies with intelligence regarding “financial, economic, po-
litical an§ subversive activities detrimental to the security of the United
States.” SIS assisted several Latin American countries “in traini
police and organizing anti-espionage and anti-sabotage defenses.’
When another foreign intelligence agency, the Office of Strategic
Services, was established in 1941, it sought to enter the Latin American

I Delimitation of Investigative Duties of the Federal Bureau of Investiga-
tion, the Office of Naval Intelligence, and the Military Intelligence Division,
2/9/42.

1% Memorandum from Colonel Churchill, Counter Intelligence Branch, MID,
to B. A. Tamm, FBI, 5/16/39, and enclosure, “Subject: Hssential Items of
Domestic Intelligence Information.”

¥ Vietor J. Johanson, “The Role of the Army in the Civilian Arena, 1920-1970.”
U.S. Army Intelligence Command Study (1971).

The scope of wartime Army intelligence has been summarized as follows: “It
reported on radical labor groups, communists, Nazi sympathizers, and ‘semi-
radical’ groups concerned with civil liberties and pacifism. The latter, well in-
tentioned but impractical groups as one corps area intelligence officer labeled
them, were playing into the hands of the more extreme and realistic radical ele-
ments, G-2 still believed that it had a right to investigate ‘semi-radicals’ because
they undermined adherence to the established order by propaganda through
newspapers, periodicals, schools, and churches.” (Joan M. Jensen, “Military
Surveillance of Civilians, 1917-1967,” in Militery Intelligence, 1974 Hearings,
pp. 174-175.)
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field until President Roosevelt made clear that jurisdiction belonged
to SIS.»#

There was constant friction throughout the war between the FBI
and the OSS. Despite the President’s orders, OSS operatives went
to Latin America. Within the United States OSS officers are reported
to have secretly entered the Spanish embassy in Washington to photo-

" Whitehead, The FBI Story, pp. 266, 456. President Roosevelt’s Directive of
December 1941 on the FBI’s SIS read as follows :

“In accordance with previous instructions the Federal Bureau of Investigation
has set up a Special Intelligence Service covering the Western Hemisphere, with
Agents in Mexico, Central America, South America, the Caribbean, and Canada.
Close contact and liaison have been established with the Intelligence officials of
these countries.

“In order to have all responsibility centered in the Federal Bureau of In-
vestigation in this field, I hereby approve this arrangement and request the heads
of all Government Departments and Agencies concerned to clear directly with the
Federal Bureau of Investigation in connection with any intelligence work within
the sphere indicated.

“The Director of the Federal Bureau of Investigation is authorized and in-
structed to convene meetings of the chiefs of the various Intelligence Services
operating in the Western Hemisphere and to maintain liaison with Intelligence
Agencies operating in the Western Hemisphere.,” (Confidential Directive to the
Heads of the Government Departments and Agencies Concerned, 12/41.)

An agreement between the FBI and military intelligence dealing with “Special
Intelligence operations in the Western Hemisphere” cited Presidential “instruc-
tions” of June 24, 1940 and January 16, 1942. It described FBI responsibilities as
follows : .

“The Special Intelligence Service will obtain, primarily through undercover
operations supplemented when necessary by open operations, economie, political,
industrial, financial and subversive information. The Special Intelligence Service
will obtain information concerning movements, organizations, and individuals
whose activities are prejudicial to the interests of the United States.” (Agreement
between MID, ONI and FBI for Coordinating Special Intelligence Operations in
the Western Hemisphere, 2/25/42.)

Overlap between FBI and OSS operations is indicated by the following sec-
tions from a Joint Chiefs of Staff Directive on the functions of the Office of
Strategic Services in 1943 :

“3. Secret Intelligence

“a. The Office of Strategic Services is authorized to: (1) Collect secret intelli-
gence in all areas other than the Western Hemisphere by means of espionage and
counter-espionage, and evaluate and disseminate such intelligence to authorized
agencies. In the Western Hemisphere, bases already established by the Office of
Strategic Services in Santiago, Chile, and Buenos Aires, Argentina, may be used
as ports of exit and of entry for the purpose of facilitating operations in Europe
and Asia, but not for the purpose of conducting operations in South America. The
Office of Strategic Services is authorized to have its transient agents from Europe
or Asia touching points in the Western Hemisphere transmit information through
facilities of the Military Intelligence Service and of the Office of Naval
Intelligence. ’

“4, Research and Analysis

“The Office of Strategic Services will (1) furnish essential intelligence for the
planning and execution of approved strategic services’ operations; and (2)
furnish such intelligence as is requested by agencies of the Joint Chiefs of Staff,
the armed services, and other authorized Government agencies. To accomplish the
foregoing no geographical restriction i8 placed on the research and analysis fune-
tions of the Office of Strategic Services. . . .” (Empbhasis supplied)

(JCS Directive: Functions of the Office of Strategic Services, JCS 155/11/D,
10/27/43.)
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graph documents. The FBI Director apparently learned of the oper-
ation, but instead of registering a protest he waited until OSS returned
a second time and then had FBI cars outside turn on their sirens.
When OSS protested to the White House, the President’s aides re-
portedly ordered the embassy entry project turned over to the FBI.s®
A similar incident occurred in 1945 when OSS security officers il-
legally entered the offices of Amerasiac magazine in the search for
confidential government documents.’®® This illegal entry made it im-
possible for the Justice Department to prosecute vigorously on the
basis of the subsequent FBI investigation, for fear of exposing the
“taint” which started the inquiry. .

Director Hoover’s most serious conflict with OSS involved a weigh-
ing of the respective needs of foreign intelligence and internal secu-
rity. In 1944, the head of OSS, William Donovan, negotiated an agree-
ment with the Soviet Union for an exchange of missions between OSS
and the NKVD (the Soviet intelligence and secret police organiza-
tion). Both the American military representative in Moscow and
Ambassador Averill Harriman hoped the exchange would improve
Soviet-American relations.’®* When Hoover learned of the plan, he
warned Presidential aide Harry Hopkins of the potential danger of
espionage if the NKVD were “officially authorized to operate in the
United States where quite obviously it will be able to function without
any appropriate restraint upon its activities.” The Director also ad-
vised Attorney General Biddle that secret NKVD agents were already
“attempting to obtain highly confidential information concerning War
Department secrets.” Thus, the exchange of intelligence missions was
blocked.*®* The FBI was also greatly concerned about the OSS policy
of employing American Communists to work with the anti-Nazi un-
derground in Europe, although OSS did dismiss some persons sus-
pected of having links with Soviet intelligence.1*?

The FBI was not withdrawn from the foreign intelligence field
until 1946. At the end of the war President Truman abolished the
Office of Strategic Services and dispersed its functions to the War and
State Departments. The FBI proposed expanding its wartime West-
ern Hemisphere intelligence system to a world-wide basis, with the
Army and Navy handling matters of importance to the military. In-
stead, the President formed a National Intelligence Authority with
representatives of the State, War, and Navy Departments to direct the
foreign intelligence activities of a Central Intelligence Group. The
Central Intelligence Group was authorized to conduct all foreign espi-
onage and counterespionage operations in June 1946. Director Hoover
immediately terminated the operations of the FBI’s Special Intelli-
gence Service; and in some countries SIS officers destroyed their files
rather than transfer them to the new agency.'#®

8 Downes, The Scarlet Thread, pp. 87-97, cited in Smith, 08S: The Secret
Histor of America’s First Central Intelligence Agency, p. 20.

' Smith, 0SS, p. 277.

' Smith, 0SS, p. 21.

L Whitehead, The FBI Story, pp. 277-278.

2 Smith, 0SS, pp. 10-11.

1% Whitehead, The FBI Story, pp. 279-280 ; Smith, 0SS, p. 366.
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IV. DOMESTIC INTELLIGENCE IN THE COLD WAR ERA: 1945-1963

If, in the long run, the beliefs expressed in proletarian dic-
tatorship are destined to be accepted by the dominant forces
of the community, the only meaning of free speech is that they
should be given their chance and have their way.

—Mr. Justice Oliver Wendell Holmes, Dissenting in
Gitlow v. New York, 268 U.S. 652 (1925).

The situation with which Justices Holmes and Brandeis
were concerned in Gitlow was a comparatively isolated
event. . . . They were not confronted with any situation
comparable to the instant one—the development of an ap-
paratus designed and dedicated to the overthrow of the Gov-
ernment, in the context of world crisis after crisis.

—Mr. Chief Justice Fred Vinson, Opinion in Dennis
v. United States, 341 U.S. 494 (1951).

A. The Anti-communist Consensus

During the Cold War period the domestic intelligence activities of
the Federal Government were rooted in a firm national consensus re-
garding the danger to the United States from international Commu-
nism. No distinction was made between the threats posed by the Soviet
Union and by Communists within this country. At the peak of inter-
national tension during the Korean War, the Supreme Court upheld
the conviction of Communist Party leaders under the Smith Act for
conspiracy to advocate violent overthrow of the government. The con-
spiratorial nature of the Communist Party and its ideological links
with the Soviet Union at a time of stress in Soviet-American relations
were cited by the Court as the reasons for its decision.®*

In the same environment, Congress enacted the Internal Security
Act of 1950 over President Truman’s veto. Its two main provisions
were the Subversive Activities Control Act to register Communist and
Communist “front” groups and individual Communists, and the
Emergency Detention Act for the internment in an emergency of
persons who might engage in espionage or sabotage. Congress made
findings that the Communist Party was “a disciplined organization”
operating in this nation “under Soviet Union control” with the aim
of installing “a Soviet style dictatorship.” *** Going even further in
1954, Congress passed the Communist Control Act which provided

* The Court held that the grave and probable danger posed by the Communist
Party justified this restriction on free speech under the First Amendment: “The
formation by petitioners of such a highly organized conspiracy, with rigidly dis-
ciplined members subject to call when the leaders, these petitioners, felt that the
time had come for action, coupled with the inflammable nature of world condi-
tions, similar uprisings in other countries, and the touch-and-go nature of our
relations with countries with whom petitioners were in the very least ideologi-
cally attuned, convince us that their convictions were justified on this score.”
[Dennis v. United States, 341 U.S. 494, 510-511 (1951).]

1% 64 Stat. 987 (1950) The Subversive Activities Control Act’s registration pro-
vision was held not to violate the First Amendment in 1961. [ Communist Party v.
Subversive Activities Control Board, 367 U.S. 1 (1961).] However, registration
of Communists under the Act was later held to violate the Fifth Amendment
privilege against self-incrimination. [Albertson v. Subversive Activities Control
Board, 382 U.8. 70 (1965).] The Emergency Detention Act was repealed in 1971.

§9-984 O - 76 - 28
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that the Communist Party was “not entitled to any of the rights, priv-
ileges, and immunities attendant upon legal bodies created under the
jurisdiction of the laws of the United States.” 226 These statutes but-
tressed the intelligence authority of the FBI, even though Congress
never enacted legislation directly authorizing FBI domestic intelli-
gence.'?”

By the mid-1950s, gradual relaxation of international tensions be-
tween the United States and the Soviet Union, coupled with a decline
in domestic Communist influence after the Smith Act prosecutions,
slowed the momentum for suppression. The Supreme Court reversed
Smith Act convictions of second-string Communist leaders in 1957,
holding that the government must show advocacy “of action and not
merely abstract doctrine.” *® However, as late as 1961, the Court sus-
tained the constitutionality under the First Amendment of the require-
ment that the Communist Party register with the Subversive Activi-
ties Control Board.®®

The degree of consensus in favor of repression of the Communist
Party should not be overstated. In contrast to the Congressional en-
thusiasm, President Truman was concerned about the risks to con-
stitutional government. According to one White House staff mem-
ber’s notes during the debate over the Internal Security Act of 1950,
“The President said that the situation . . . was the worst it had been
since the Alien and Sedition Laws of 1798, that a lot of people on the
Hill should know better but had been stampeded into running with
their tails between their legs.” Truman said he would veto the bill
“regardless of how politically unpopular it was—election year or no
election year.” 20

Throughout the period there was a confusing mixture of secrecy and
disclosure, both within the executive branch and between the executive
and Congress. On matters such as the Emergency Detention Program,
the FBI and the Justice Department joined in disregarding the will of
Congress. Unilateral executive action was frequently substituted for

6 68 Stat. 775 (1954), 50 U.S.C. 841-844, The constitutionality of the Com-
munist Control Act of 1954 has never been tested.

¥ In light of the facts now known, the Supreme Court overstated the degree
to which Congress had explicitly “charged” the FBI with domestic intelligence
responsibilities : “Congress has devised an all-embracing program for resistance
to the various forms of totalitarian aggression. ... It has charged the Federal
Burean of Investigation and the Central Intelligence Agency with responsibility
for intelligence concerning Communist seditious activities against our Govern-
ment, and has denominated such activities as part of a world conspiracy.” [Penn-
sylvania v. Nelson, 350 U.S. 497, 504-505 (1956).] This decision held that the Fed-
eral Government had preempted state sedition laws, citing President Roosevelt’s
September 1939 statement on ¥FBI investigations and an address by FBI Director
Hoover to state law enforcement officials in August 1940.

98 Yates v. United States, 354 U.S. 298, 325 (1957).

1 Justice Douglas, who dissented on Fifth Amendment grounds, agreed with
the majority on the First Amendment issue :

“The Bill of Rights was designed to give fullest play to the exchange and dis-
semination of ideas that touch the politics, culture, and other aspects of our life.
When an organization is used by a foreign power to make advances here, ques-
tions of security are raised beyond the ken of disputation and debate between
the people resident here.” [Communist Party v, Subversive Activities Control
Board, 367 U.8. 1,174 (1961).]

™ Pile memorandum of S.J. Spingarn, assistant counsel to the President,
7/22/50, Spingarn Papers (Harry S. Truman Library).
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legislation, sometimes with the full knowledge and consent of Con-
gress and on other occasions without informing Congress or by advis-
ing only a select group of legislators. There is no question that both
Congress and the public expected the FBI to gather domestic intel-
ligence about Communists. But the broad scope of FBI investigations,
its specific programs for achieving “pure intelligence” and preventive
intelligence objectives, and its use of intrusive techniques and disrup-
tive counterintelligence measures against domestic “subversives” were
not fully known by anyone outside the Bureau.

B. The Post-War Expansion of FBI Domestic Intelligence

In February 1946, Assistant Director Ladd of the FBI Intelligence
Division recommended reconsideration of previous restrictive policies
and the institution of a broader program aimed at the Communist
Party. Ladd advised Director Hoover:

The Soviet Union is obviously endeavoring to extend its
power and influence in every direction and the history of the
Communist movement in this country clearly shows that the
Communist Party, USA has consistently acted as the instru-
mentality in support of the foreign policy of the USSR.

The Communist Party has succeeded in gaining control of,
or extensively infiltrating a large number of trade unions,
many of which operate in industries vital to the national
defense. ...

In the event of a conflict with the Soviet Union, it would not
be sufficient to disrupt the normal operations of the Communist
Party by apprehending only its leaders or more important
figures. Any members of the Party occupied in any industry
would be in a position to hamper the efforts of the United
States by individual action and undoubtedly the great major-
ity of them would do so. . . .

It is also pointed out that the Russian Government has sent
and is sending to this country a number of individuals with-
out proper credentials or travel documents and that in the
event of a breach of diplomatic relations there would un-
doubtedly be a considerable number of these people in the
United States.

Therefore, Ladd recommended “re-establishing the original policy of
investigating all known members of the Communist Party” and rein-
stating “the policy of preparing security index cards on all members
of the Party.”

He observed that “the greatest difficulty” with apprehending all
Communists if war broke out was “the necessity of finding legal
authorization.” While enemy aliens could be interned, the only statutes
available for the arrest of citizens were the Smith Act, the rebellion
and insurrection statutes, and the seditious conspiracy law. These laws
were inadequate because “it might be extremely difficult to prove that
members of the Party knew the purpose of the Party to overthrow the
Government by force and violence” under the Smith Act and “some
overt act would be necessary” before the other statutes could be in-
voked. Hence, he proposed advising the Attorney General of the FBI'’s
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plans and the need for “a study as to the action which could be taken
in the event of an emergency.”

Consequently, Director Hoover informed Attorney General Tom
C. Clark that the FBI had “found it necessary to intensify its inves-
tigation of Communist Party activities and Soviet espionage cases.”
The FBI was also “taking steps to list all members of the Communist
Party and any others who would be dangerous in the event of a break
in diplomatic relations with the Soviet Union, or other serious crisis,
involving the United States and the U.S.S.R.” The FBI Director
added that it might be necessary in a crisis “to immediately detain a
large number of American citizens.” He suggested that a study be
made “to determine what legislation is available or should be sought
to authorize effective action . .. in the event of a serious emergency.” 2°?

Assistant Director Ladd proposed another FBI program which was
not called to the Attorney General’s attention. He told the Director,
“Apart from the legal problems involved, another difficulty of con-
siderable proportions which would probably be encountered in the
event of extensive arrests of Communists would be a flood of propa-
ganda from Leftist and so-called Liberal sources.” To counteract this
possibility, he made the following recommendation :

It is believed that an effort should be made now to prepare
educational material which can be released through available
channels so that in the event of an emergency we will have
an informed public opinion.

To a large extent the power and influence of the Commu-
nist Party in this country, which is out of all proportion to
the actual size of the Party, derives from the support which
the Party receives from “Laberal” sources and from its con-
nections in the labor unions. The Party earns its support by
championing individual causes which are also sponsored by
the Liberal elements. It is believed, however, that, in truth,
Communism is the most reactionary, intolerant and bigoted
force in existence and that it would be possible to assemble
eﬁucatitglal materials which would incontrovertibly establish
the truth.

Therefore, material could be assembled for dissemination to show that
Communists would abolish or subjugate labor unions and churches if
they came to power. Such material would undermine Communist in-
fluence in unions and support for the Party from “persons prominent
in religious circles.” Additional material could be assembled “indicat-
ing the basically Russian nature of the Communist Party in this coun-
try.” Ladd proposed a two-day training conference for “Communist
supervisors” from eighteen or twenty key field offices so that they
might have “a complete understanding . . . of the Bureau’s policies
and desires. . . .” These recommendations were approved by the FBI
Executive Conference.?0?

1 Memorandum from Ladd to Hoover, 2/27/46.
Personal and Confidential Memorandum from Hoover to the Attorney Gen-
eral, 3/8/46.
% Memorandum from Ladd to Hoover, 2/27/46.
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0. The Federal Loyalty-Security Program

In 1947, President Truman established by executive order a Federal
Employee Loyalty Program.>* Its basic features were retained in the
Federal Employee Security Program authorized by President Eisen-
hower in Executive Order 10450, which is still in effect with some
modifications today.2s The program originated out of serious and
well-founded concern that Soviet intelligence was using the Commu-
nist Party as an effective vehicle for the recruitment of espionage
agents. However, from the outset it swept far beyond this counter-
espionage purpose to satisfy more speculative preventive intelligence
objectives. The program was designed as much to protect the govern-
ment from the “subversive” ideas of federal employees as it was to
detect potential espionage agents.

The basic outlines of the employee security program were developed
in 1946-1947 by a Temporary Commission on Employee Loyalty.
Its understanding of the problem was shaped largely by the report of
a Canadian Royal Commission in June 1946. The Royal Commission
had investigated an extensive Scviet espionage operation in Canada,
which was disclosed by a defector from the Soviet Embassy. Its report
described how employees of the Canadian government had communi-
cated secret information to Soviet intelligence. The report concluded
that “membership in Communist organizations or sympathy towards
Communist ideologies was the primary force which caused these
agents” to work for Soviet intelligence. It explained that “secret mem-
bers or adherents of the Communist Party,” who were attracted to
Communism by its propaganda for social reform, had been developed
into espionage agents. The Royal Commission recommended addi-
tional security measures “to prevent the infiltration into positions of
trust under the Government of persons likely to commit” such acts of
espionage.?®® The impact of the report in the United States was that
“questions of thought and attitudes took on new importance as factors
of safety in the eyes of all those concerned with national security.” **

A subcommittee of the House Civil Service Committee recom-
mended shortly after release of the Canadian commission report that
the President appoint an interdepartmental committee to study em-
ployee security practices. FBI Director Hoover suggested to Attor-
ney General Clark whom he should appoint to such a committee “if it
is set up.” 2® When President Truman appointed a Commission on
Employee Loyalty in November 1946, the FBI Director’s suggested
Justice Department representative was made chairman, and the other

2 mxecutive Order 9835, 12 Fed. Reg. 1935, 3/21/47.

* Wxecutive Order 10450, 18 Fed. Reg. 2489 (1953).

* Report of the Royal Commission, 6/27/46, pp. 82-83, 686—689. The re-
port described how “a number of young Canadians, public servants and others
who begin with a desire to advance causes which they consider worthy, have
been induced into joining study groups of the Communist Party. They are per-
suaded to keep this adherence secret. They have then been led step by step along
the ingenious psychological development course . . . until under the influence
Qf sophisticated and unscrupulous leaders they have been persuaded to engage
in illegal activities directed against the safety and interests of their own society.”

*" Eleanor Bontecou, The Federal Loyalty-Security Program (Ithaca: Cornell
University Press, 1953), p. 22.

* Memorandum from Hoover to Clark, 7/25/46 (Harry 8. Truman Library).



432

members represented the Departments of State, War, Navy, and
Treasury, and the Civil Service Commission.

The President’s Commission had less success than its Canadian
counterpart in discovering the dimensions of the problem in the United
States. FBI Assistant Director D. M. Ladd told the Commission
that there were “a substantial number of disloyal persons in govern-
ment service” and that the Communist Party “had established a
separate group for infiltration of the government.” He also called
the Commission’s attention to “a publication of the U.S. Chamber of
Commerce” which had expressed the opinion “that Communists in the
government have reached a serious stage.” The War Department
representative on the Commission then stated that it “should have
something more than reports from the Chamber of Commerce, FBI,
and Congress, to determine the size of the problem.” However, when
Asgsistant Director Ladd was asked later “for the approximate number
of names in subversive files . . . and whether the Bureau had a file of
names of persons who could be picked up in the event of a war with
Russia,” the FBI official “declined to answer because this matter was
not within the scope of the Commission.” The meeting ended with
“general agreement that Mr. Hoover should be asked to appear. ...” 2
Thereafter, the Commission prepared a lengthy list of questions for
the FBI; but instead of Director Hoover appearing, Attorney General
Clark testified in a session where no minutes were taken.

The Attorney General supplemented his “informal” appearance
with a memorandum which stated that the number of subversive per-
sons in the government had “not yet reached serious proportions,” but
that the possibility of “even one disloyal person” entering government
service constituted a “serious threat.” 2*° Thus, the President’s Com-
mission accepted its foreclosure from conducting any serious evalua-
tion of FBI intelligence operations or FBI intelligence data on the ex-
tent of the danger. One Commission staff member observed that these
were felt to be “matters exclusively for the consideration of the
counterintelligence agencies.” 21

It is impossible to determine fully the effect of the autonomy of
FBI counterespionage on the government’s ability to formulate appro-
priate security policies. Nevertheless, this record suggests that execu-
tive officials were forced to make decisions without full knowledge.
They had to depend on the FBI’s estimate of the problem, rather than
being able to make their own assessment on the basis of complete
information. With respect to the employee loyalty program in 1947,
the FBI’s view prevailed on three crucial issues—the broad definition
of the threat of “subversive influence,” the secrecy of FBI informants
and electronic surveillance, and the exclusive power of the FBI to
investigate allegations of disloyalty.

Although Director Hoover did not testify before the President’s
Commission, he submitted a general memorandum on the types of

*® Minutes of the President’s Temporary Commission on Employee Loyalty,
1/17/46. (Harry S. Truman Library.)

#® Memorandum from Attorney General Clark to Mr. Vanech, Chairman,
President’s Temporary Commission on Employee Loyalty, 2/14/47. (Harry S.
Truman Library.)

# Memorandum from S. J. Spingarn to Mr. Foley, 1/19/47. (Harry 8.
Truman Library.)
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activities of “subversive or disloyal persons” in government service
which would “constitute a threat” to the nation’s security. The danger
as he saw it was not limited to espionage or the recruitment of others
for espionage. It extended to “influencing” the formation and execu-
tion of government policies “so that those policies will either favor
the foreign country of their ideological choice or will weaken the
United States Government domestically or abroad to the ultimate ad-
vantage of the . . . foreign power.” Consequently, he urged that atten-
tion be given to the association of government employees with “front”
organizations. These included not only established “fronts” but also
“temporary organizations, ‘spontaneous’ campaigns, and pressure
movements so frequently used by subversive groups.” If a disloyal
employee was affiliated with such “fronts”, he could be expected to
influence government policy in the direction taken by the group.*

The President’s Commission accepted Director Hoover’s position
on the threat, as well as the view endorsed later by a Presidential Com-
mission on Civil Rights that there also was a danger from “those who
would subvert our democracy by . .. destroying the civil rights of some
groups.” 2* Thus, the standards for determining employee loyalty in-
cluded a criterion based on membership in or association with groups
designated on an “Attorney General’s list” as:

totalitarian, fascist, communist, or subversive, or as having
adopted a policy of advocating or approving the commission
of acts of force or violence to deny others their rights under
the Constitution of the United States, or as seeking to alter
the form of government of the United States by unconstitu-
tional means.?*4

The executive orders provided a substantive legal basis for the FBI’s
investigation of allegedly “subversive” organizations which might fall
within these categories.?'s

The FBI also succeeded in protecting the secrecy of its informants
and electronic surveillance. The Commission initially recommended
that the FBI be required to make available to department heads upon
request “all investigative material and information available to the
investigative agency on any employee of the requesting department.”
Director Hoover protested that the FBI had “steadfastly refused to
reveal the identities of its confidential informants.” He advised the
Attorney General that the proposal “would also apparently contem-
plate the revealing of our techniques, including among others, tech-
nical surveillances which are authorized by you.” The Director
assured the Attorney General that the FBI would make “information
available to other agencies to evaluate the reliability of our infor-

2 Memorandum from the FBI Director to the President’s Temporary Com-
mission, 1/3/47. (Harry S. Truman Library.)

2 president’s Commission on Civil Rights, To Secure These Rights (1947),
p. 52.

#4 Executive Order 9835, part I, section 2; cf. Executive Order 10450, section
8(a) (5). .

5 In 1960, for instance, the Justice Department advised the FBI to continue
investigating an organization not on the Attorney General’s list in order to secure
“additional information . . . relative to the criteria” of the employee security
order. (Memorandum from Assistant Attorney General Yeagley to Hoover,
5/17/60.)
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mants” without divulging their identities.?*¢ The Commission revised
its report to satisfy the FBL.?1

Director Hoover was still concerned that the Commission (and the
President’s executive order) did not give the FBI exclusive power
to investigate allegedly subversive employees.?’®* He went so far as to
threaten “to withdraw from this field of investigation rather than
to engage in a tug of war with the Civil Service Commission.” 2*¢
According to notes of presidential aide George Elsey, President
Truman felt “very strongly anti-FBI” on the issue and wanted “to
be sure and hold FBI down, afraid of ‘Gestapo’.” *2° Presidential
aide Clark Clifford reviewed the situation and came down on the side
of the FBI as “better qualified” than the Civil Service Commission.?**
Nevertheless, the President insisted on a compromise whieh gave Civil
Service “discretion” to call on the FBI “if it wishes.” 222 The FBI
Director objected to this “confusion” as to the FBI’s jurisdiction.”

Justice Department officials warned the White House that Congress
would “find flaws” with this arrangement; and President Truman
noted “J. Edgar will in all probability get this backward looking
Congress to give him what he wants. It’s dangerous.” ?** President
Truman was correct. The administration’s budget request of $16 mil-
lion for Civil Service and $8.7 million for the FBI to conduct loyalty
investigations was revised in Congress to allocate $7.4 million to the
FBI and only $3 million to the Civil Service Commission.??* The issue
was finally resolved to the FBI’s satisfaction. President Truman issued
a statement to all department heads declarirg that there were “to be

#® Memorandum from J. Edgar Hoover to Attorney General Clark, Re:
President’s Temporary Commission on Employee Loyalty, 1/29/47. (Harry S.
Truman Library.) .

27 Report of the President’'s Temporary Commission on Employee Loyalty,
2/20/47%, pp. 31-32.

28 Memorandum from J. Edgar Hoover to Attorney General Clark, 3/19/47.
(Harry 8. Truman Library.)

* Memorandum from J. Edgar Hoover to Attorney General Clark, 3/31/47.
(Harry 8. Truman Library.)

** Memorandum of George M, EBlsey, 5/2/47. (Harry S. Truman.)

=1 Clifford advised, “Inasmuch as ‘undercover’ and ‘infiltration’ tactics may
become necessary, duplication will be costly and would jeopardize the success of
both FBI and Civil Service.” He added that the FBI “has a highly trained, ef-
ficiently organized corps of investigators. There are approximately 4,800 FBI
agents now, 1,600 of whom are investigating Atomic Energy Commission em-
ployees. FBI expects to begin releasing these 1,600 shortly. . . . Civil Service, on
the other hand, has fewer than 100 investigators, none of whom is especially
trained in the techniques required in loyalty investigations. . .. It is precisely
because of the dangers that I believe the FBI is a better agency than Civil Service
to conduct loyalty investigations for new employees; the more highly trained,
organized and administered an agency is, the higher should be its standards.”
(Memorandum from Clark Clifford to the President, 5/7/47.) (Harry S. Truman
Library.)

™ Memorandum from Clark Olifford to the President, 5/9/47. Letter from
President Truman to H. B. Mitchell, United States Civil Service Commission,
5/9/47. (Harry S. Truman Library.)

* Memorandum from J. Edgar Hoover to Attorney General Clark, Re: Execu-
tive Order 9835, 5/12/47. (Harry S. Truman Library.)

4 Memorandum from Clark Clifford to the President, 5/23/47. (Harry 8. Tru-
man Library.)

** Bontecou, The Federal Loyaity-Security Program, pp. 33-34.



435

no exceptions” to the general rule that the FBI would make all loyalty
investigations.?26

The rationale for investigating groups under the authority of the
loyalty-security program changed over the years.

Such investigations supplied a body of intelligence data against
which to check the names of prospective federal employees. 22” By the
mid-1950s, the Communist Party and other groups fitting the stand-
ards for the Attorney General’s list were no longer extensively used
by Soviet intelligence for espionage recruitment.??® Therefore, FBI
investigations of such groups became—in combination with the “name
check” of Bureau files—almost entirely a means for monitoring the
political background of prospective federal employees. They also came
to serve a pure intelligence function of keeping the Attorney General
informed of “subversive” influence and infiltration.?

No organizations were formally added to the Attorney General’s list
after 1955. Groups designated prior to that time included numerous
defunct German and Japanese societies, Communist and Communist
“front” organizations, the Socialist Workers Party, the Nationalist
Party of Puerto Rico, and several Ku Klux Klan organizations.?*
However, the FBI’s “name check” reports on prospective employees
were never limited to information about groups on the list. The list’s
criteria were independent standards for evaluating an employee’s back-
ground, regardless of whether a group was formally designated by the
Attorney éeneral.231

After 1955, a substitute for designation on the Attorney General’s
list was the FBI’s “characterization” or “thumb-nail sketch” of a
group. Thus, if a “name check” uncovered information about a pro-
spective employee’s association with a group which might fall under
the categories for the list, the FBI would report the data and attach a
“characterization” of the organization setting forth pertinent facts
relating to the standards for the list.?*? This procedure made it unnec-
essary for the Attorney General to add groups to the formal list, since
EBI ‘;lcharacterizations” served the same purpose within the executive

ranch.

** Memorandum from J. R. Steelman, Assistant to the President, to the At-
torney General, 11/3/47.

7 FBI “name checks” are authorized as one of the “national agencies checks”
required by Executive Order 10450, section 3(a).

** FBI monograph, “The Menace of Communism in the United States Today”
(1955), pp. iv—v; testimony of former FBI liaison with CITA, 9/22/75, p. 32.

** The FBI official in charge of the Internal Security Section of the Intelligence
Division in the fifties and early sixties testified that the primary purpose of
FBI investigations of Communist “infiltration” was to advise the Attorney
General so that he could determine whether a group should go on the “Attorney
General’s list”, and that investigations for this purpose continued after the
Attorney General ceased adding names of groups to the list. (F. J. Baumgardner
testimony, 10/8/75, pp. 48, 49.)

* Memoranda from the Attorney General to Heads of Departments and
Agencies, 4/29/53; 7/15/53; 9/28/53 ; 1/22/54.

*! Executive Order 10450, section 8(a) (5).

= The FBI's field offices were supplied with such “thumb-nail sketches” or
characterizations to supplement the Attorney General's list and the reports of
the House Committee on Un-American Activities. e.g.,, SAC Letter No. 60-34,
7/12/60. (The SAC Letter is a formal regular communication from the FBI
Director to all Bureau field offices.)
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D. The Emergency Detention Program, 1946—1950

The development of plans during this period for emergency deten-
tion of dangerous persons and for intelligence about such persons took
place entirely within the executive branch. In contrast to the employee
security program, these plans were not only withheld from the public
and Congress but were framed in terms which disregarded the legisla-
tion enacted by Congress. Director Hoover’s decision to ignore Attor-
ney General Biddle’s 1943 directive abolishing the wartime Custodial
Detention List had been an example of the inability of the Attorney
General to control domestic intelligence operations. In the 1950s the
FBI and the Justice Department collaborated in a decision to disre-
gard the attempt by Congress to provide statutory direction for the
Emergency Detention Program. This is not to say that the Justice De-
partment 1tself was fully aware of the FBI’s activities in this area.
The FBI kept secret from the Department its most sweeping list of
potentially dangerous persons, first called the “Communist Index” and
later renamed the “Reserve Index,” as well as its targeting programs
for intensive investigation of “key figures” and “top functionaries”
and its own detention priorities labeled “Detcom” and “Comsab”.

Director Hoover advised Attorney General Clark in March 1946 of
the existence of its Security Index, although he did not say that it had
existed since Attorney General Biddle’s 1943 directive. The Index
listed persons “who would be dangerous or potentially dangerous in
the event of . . . serious crisis, involving the United States and the
U.S.S.R.” #® The Justice Department then prepared a memorandum
concluding that the available options for action in an emergency were a
declaration of martial law or suspension of the privilege of the writ
of habeas corpus.?** The FBI Director recommended going to Con-
gress to secure “statutory backing for detention.” s

After a conference between Department and FBI officials, the FBI
submitted a lengthy analysis of its standards for classifying poten-
tially dangerous persons. The memorandum gave specific examples of
“Communists and Communist sympathizers whose names appear in
the Bureau’s Security Index.” However, the FBI did not provide any
specific examples in the category “Espionage Suspects and Govern-
ment Employees in Communist Underground.” Assistant Director
Ladd advised Director Hoover of the reason for excluding any such
examples:

The Bureau has identified over 100 persons who are logically
suspected of being in the Government Communist Under-
ground ; however, at the present time, the Bureau does not
have evidence, whether admissible or otherwise, reflectin
actual membership in the Communist Party. It is believ:
that for security reasons, examples of these logical suspects
should not be set forth at this time.

 Memorandum from J. Edgar Hoover to Attorney General Clark, 3/8/46.

2 Memorandum from T. L. Caudle, Assistant Attorney General, to Attorney
General Clark, Re: Detention of Communists in the event of sudden difficulty
with Russia, 7/11/46.

 Memorandum from J. Edgar Hoover to the Attorney General, 8/5/46.
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The Director noted, “I most certainly agree. There are too many
]eaks"7 236

The FBI memorandum explained that potentially dangerous per-
sons included not only “every convinced and dependable member of
the Communist Party,” but also other individuals “who regard the
Soviet Union as the exponent and champion of a superior way of
life.” The FBI listed :

known members of the Communist Party, USA; strongly
suspected members of the Communist Party, USA ; and per-
sons who have given evidence through their activities, utter-
ances and affiliations of their adherence to the aims and ob-
jectives of the Party and the Soviet Union.

The FBI provided a breakdown of the “fields of endeavor not directly
identified with the Communist Party” where Communists on the Se-
curity Index were “promoting Communist Party objectives and prin-
ciples.” These included :

A. Organized Labor—The Bureau has followed closely
Communist infiltration of labor and is continually endeavor-
ing to identify Communists in the labor movement.

B. Communist “Front” Organizations.—There are nu-
merous of these organizations which not only serve as politi-
cal and pressure instruments, but also as media for recruiting
and raising funds for the Communist Party.

C. Exploitation of Racial Groups and Conditions—In
many areas of the country where racial tension has been prev-
alent, conspiratorial activity on the part of Communists could
very easily instigate race riots.

D. Nationality Groups—Communists have worked actively
and intensely among various foreign language groups, en-
deavoring to control their political thinking and attempting
to utilize them as pressure and propaganda media.

E. Youth—~—[The leading “front”] organization could be
effectively used, in the event of war with the Soviet Union,
to urge draft evasion, “conscientious” objection and insubor-
dination in the armed forces.

F. Propaganda Activities—Communists have utilized sev-
eral organizations in the United States to propagandize
[for] the Soviet Union.

G. Political Work.—The Communists look upon obtaining
informers in the major political parties or in other political
bodies . . . as an excellent means of obtaining advice, po-
litical appointments, and other political influence.

H. Education and Cultural Work—In the field of cul-
tural work the Communist penetration of the motion picture
industry is one of the best examples.

1. Science and Research.—In this field it is well established
that the Communists and the Soviets are extremely anxious
and desirous of obtaining the secret of the atomic bomb and

* Memorandum from D. M. Ladd to the Director, 9/5/486.
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other highly confidential and highly important scientific
developments. Furthermore, existing scientific groups have
been infiltrated by Communists with the view in mind of
propagandizing the relinquishment of the secret of the atomie
bomb by the United States. ...

In addition, the FBI gave examples from the Security Index of “per-
sons holding important positions who have shown sympathy for Com-
munist objectives and policies” and therefore “might possibly serve
the Community Party and/or the Soviet Union should war break out.”
Finally, the FBI pointed out that the Security Index included “Trot-
skyite Communists or members of such non-Stalinist groups as the
Socialist Workers Party. . . .” Although such groups were “opposed to
the Stalinist-Communist rule in the Soviet Union,” many of them
looked upon the Soviet Union “as the center for world revolution.”
Thus it was “entirely possible” in the event of a war that these groups
“would engage in activities aimed at our national security and at
hampering of our war effort.” 237

The Justice Department raised no objection to the FBI’s standards,
although it ignored the FBI Director’s idea for legislation.

The FBI proceeded under this authority until late 1947, when Direc-
tor Hoover objected to the Justice Department’s tentative plans (based
on suspension of habeas corpus) and again stressed the need for “ap-
propriate legislation.” ?*® Tn response, a “blind memorandum” was
prepared in the Justice Department. As summarized and quoted by the
FBI, it stated, “The present is no time to seek legislation. To ask for it
would only bring on a loud and acrimonious discussion. . ..” In an
emergency the President could issue a proclamation suspending the
writ of habeas corpus which Congress could ratify later if it “is in a
position to assemble—and if it is not, then the situation has obviously
become so desperate that the President’s actions will not be ques-
tioned.” What was needed was “sufficient courage to withstand the
courts . . . if they should act” and “a campaign of education directed
to the proposition that Communism is dangerous.” This educational
purpose would be served by prosecuting Communist leaders under the
Smith Act.?®

In view of the Justice Department’s position, the FBI Intelligence
Division recommended reviewing the Security Index to keep it up-to-
date, developing a “plan of action” for the apprehension of dangerous
persons, and studying more carefully the information on persons most
likely to be “saboteurs and espionage agents.” The Intelligence Divi-
sion also agreed with the Justice Department on the need to prosecute
Communist leaders under the Smith Act so as to “obtain a Federal
adjudication establishing the Communist Party as illegal for advocat-
ing the overthrow of government by force and violence.”

. it is felt that as a broad but an immediate objective of
the Bureau that it work earnestly to urge prosecution of
important officials and functionaries of the Communist Party,
particularly under Sections 10~13 of Title 18, United States

' Memorandum from the FBI Director to the Attorney General, 9/5/46.
= Memorandum from J. Edgar Hoover to Attorney General Clark, 10/20/47.
2% Memorandum from D. M. Ladd to J. Edgar Hoover, 1/22/48.
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Code. Prosecution of Party officials and responsible func-
tionaries would, in turn, result in a judicial precedent being
set that the Communist Party as an organization is illegal;
that it advocates the overthrow of the government by force
and violence; and finally that the patriotism of Communists
is not directed towards the United States but towards the
Soviet Union and world Communism. Once this precedent is
set then individual members and close adherents or sym-
pathizers can be readily dealt with as substantive violators.
This in turn has an important bearing on the Bureau’s posi-
tion should there be no legislative or administrative authority
available at the time of the outbreak of hostilities which
would permit the immediate apprehension of both aliens and
citizens of the dangerous category.

Finally, the Intelligence Division proposed that Bureau inspectors
review “the investigation of Communist activities in all field offices,”
since Bureau headquarters officials had “no way of knowing the con-
tents of field office files concerning all potentially dangerous persons.”
The inspectors would make sure that the field was “following those
dangerous and potentially dangerous persons as closely as possible.” 240

Thereafter, ¥BI Director Hoover again advised the Attorney Gen-
eral that he disagreed with the Justice Department’s position against
legislation, suggesting that it would “be adopted readily by Congress.”
Hoover also observed that the Attorney General “might wish to con-
sider the prosecution well in advance of such an emergency of the
Communist Party under [the Smith Act] . . . thereby obtaining judi-
cial recognition of the aims and purposes of the Communist Party.” 2

Instructions were issued to FBI field offices setting priorities for an
intensified investigation of “Security Index subjects” and prepara-
tion of “a Communist Index (as distinguished from the Security
Index) which will contain information on all known Communist
Party members.” Procedures for handling Security Index data were
revised, and the field offices were asked for suggestions on how best ta
implement a detention program.?. :

Numerous draft proclamations and orders were prepared by the
Justice Department and compiled in an “Attorney General’s Port-
folio” for use in an emergency. The FBI began using IBM punch cards
for the storage and retrieval of its Security Index data.?*® Lists of the -
names of persons on the Security Index were forwarded periodically
to the Internal Security Section of the Justice Department’s Criminal
Division, beginning in October 1948.24

The Emergency Detention Plan finally took shape in 1949, pursuant
to an agreement executed on February 11 by Secretary of Defense
James Forrestal and Attorney General Clark. The purpose of the

* Memorandum from Ladd to Hoover, 1/22/48.

20 Memorandum from FBI Director to the Attorney General, 1/27/48. The
Justice Department secured Smith Act indictments against the Party’s national
leaders later in 1948, and they were convicted in 1949,

22 Memorandum from FBI Headquarters to all SACs, 3/15/48, SAC Letter No.
57. Series 1948, 4/10/48. )

 Memorandum from F. J. Baumgardner to D. M. Ladd, 6/28/49.

# Memorandum from H, B. Fletcher to D. M. Ladd, 8/26/49.
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agreement was “to provide maximum security with respect to the ap-
prehension and detention of those persons who, in the event of war
or other occasion upon which Presidential Proclamations, Executive
Orders, and applicable statutes come into operation, are to be taken
into custody and held pending further disposition.” The agreement
provided “that the entire program of apprehending and detaining
civilians in such an emergency is the responsibility of the Attorney
General. . . .” It also stated that the FBI was “designated by the At-
torney General as the agency charged with the complete responsibility
of investigating and apprehending the persons to be detained.”

The Assistant to the Attorney General asked the FBI in September
1949 for “the standards upon which decisions are based to incorporate
names in the Security Index list or to remove them.” 2¢¢ Director
Hoover replied,

The basic qualification required for inclusion of an indi-
vidual in the security index is that such an individual is
potentially dangerous or would be dangerous in the event of
an emergency to the internal security of this country. The
elements going into measuring an individual’s potential dan-
gerousness or dangerousness in the event of an emergency con-
sist of two broad elements: (1) membership, affiliation or ac-
tivity indicating sympathy with the principal tenets of the
Communist Party or similar ideological groups and the
Nationalist Party of Puerto Rico; and (2) a showing of one
or more of the following:
a. activity in the organization, promoting its aims and pur-
poses;
b. training in the organization, indicating a knowledge of
its ultimate aims and purposes;
c. a position in a mass organization of some kind where his
affiliation or sympathy as set forth in element one will deter-
mine the destiny of the mass organization;
d. employment or connection with an industry or facility
vital to the national defense, health and welfare;
e. possessing a potential for committing espionage or sabo-
tage.
No individual was included on the Index until he had been “investi-
gated by the Bureau”; and deletions were made “when an individual
no longer fits the standards for inclusion. . . .” 247

These general standards represented several different programs
developed within the FBI in connection with the Security Index.
Field offices were instructed to give special attention to “top function-
aries” and “key figures” in the Communist Party. In addition, a “Com-
sab program” concentrated on Communists with a potential for sabo-

5 Joint Agreement of the Secretary of Defense and the Attorney General
Respecting the Temporary Detention of Dangerous Persons in Event of Emer-
gency, 2/11/49, revised by Attorney General Herbert Brownell and Deputy
Secretary of Defense R. B. Robertson, Jr., 9/6/56.

% Memorandum from Peyton Ford to Hoover, Personal and Confidential,
9/13/49.

27 Memorandum from the FBI Director to the Assistant to the Attorney Gen-
eral, 9/16/49.
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tage “either because of their training or because of their position
relative to vital or strategic installations or industry.” Finally, under
the plans for the detention of Communists, the FBI had a “Detcom pro-
gram” which was concerned with the individuals “to be given priority
arrest in the event of . . . an emergency.” Priority under the Detcom
program was given to “all top functionaries, all key figures, all ind1-
viduals tabbed under the Comsab program,” and “any other indi-
vidual who, though he does not fall in the above groups, should be
given priority arrest because of some peculiar circumstances.” 244

If an individual did not meet the standards for the Security Index
because investigation failed “to reflect sufficient disloyal information,”
he was considered for the Communist Index which was “a comprehen-
sive compilation of individuals of interest to the internal security.”
Names for both the Communist Index and the Security Index would
be produced by “loyalty of government employee investigations” ard
by “espionage and foreign intelligence investigations,” as well as by
“all other types of investigations.” The reports of any FBI investiga-
tion of persons on the Security or Communist Index, regardless of the
subject, were to be sent to the Security Index Desk at FBI headquar-
ters. Finally, FBI personnel were instructed that “no mention must be
made in any investigative report relating to the classifications of top
functionaries and key figures, nor to the Detcom or Comsab Programs,
nor to the Security Index or the Communist Index. These investigative
procedures and administrative aids are confidential and should not be
known to any outside agency.” 2** A review of FBI documents indi-
cates that only the Security Index was made known to Justice De-
partment officials,

In July 1950, when the Congress and the President were consider-
ing the Emergency Detention Act, Attorney General McGrath asked
the FBI for an analysis of the Security Index.?*® The FBI provided
the following breakdown of the statistics by “Nationalistic Tendency
or Organizational Affiliation :”

Communist Party, USA. e 11, 491
Socialist Workers Party__.___ _______________________________ 308
Independent Socialist League___ . ___________________________ 45
Nationalist Party of Puerto Rico______________________________ ki
Independent Labor League. . __ . __________________ 2
Revolutionary Workers League__ . ___ . ___ 1
Proletarian Party of America____.____________________________ 6

Potal __ 11, 930

Of these, 9,258 were native born citizens, 2,281 were naturalized citi-
zens, 296 were aliens, and 95 were of unknown nationality.?s

By early 1951, the total had increased to 18,901 names as the result
of an FBI decision after the outbreak of the Korean War to broaden
“the basis for inclusion in the Security Index to include all active mem-
bers of the Communist Party.” The size of the Communist Index,
as contrasted with the Security Index, was indicated by the figures
from the New York field office which had 2,897 names on the Se-

2 SAC Letter No. 97, Series 1949, 10/19/49.
> SAC Letter No. 97, Series 1949, 10/19/49.
® Memorandum from the Attorney General to the FBI Director, 7/25/50.
%! Memorandum from the FBI Director to the Attorney General, 7/27/50.
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curity Index and 42,000 names on the Communist Index. Since the
Communist Index was based on “allegations of Communist activity,”
it was “a measure of investigations performed.” If this proportion
applied “throughout the field,” as the FBI memorandum suggested,

then the Communist Indexes in the field offices contained over 200,000
names,252

E. The Emergency Detention Act of 1950 and FBI/Justice Depart-
ment Noncompliance

There is no indication that Congress was advised of these plans or
the role of the Smith Act prosecution in them. When Congress was
considering the Emergency Detention Act of 1950, President Truman’s
staff advised him that he could safely veto the measure in view of the
government’s power to use the Smith Act in an emergency. One of his
aides said the Justice Department could “arrest immediately all prin-
cipal national and local leaders of the Communist Party in the United
States under the Smith Act, and bail could be set sufficiently high so
that they could not be sprung.” 253

The Emergency Detention Act of 1950 set forth specific standards
for the apprehension of persons in the event of an “internal security
emergency” declared by the President. The basic criterion was whether
there was “reasonable ground to believe that such person probably
will engage in, or probably will conspire with others to engage in, acts
of espionage and sabotage.” The statute provided for hearings after
arrest before presidentially appointed hearing officers, review by an
administrative board, and appeal to the U.S. Court of Appeals.?*
Nevertheless, the FBI and the Justice Department made no changes
in either the Security Index criteria or the previous detention plans
to bring them into conformity with the statute.

Shortly after passage of the Detention Act, according to an FBI
memorandum, Attorney General J. Howard McGrath advised Direc-
tor Hoover to disregard it and “proceed with the program as previ-
ously outlined.” Justice Department officials were quoted as recogniz-
ing that the act was “undoubtedly in conflict with the Department’s
proposed detention program,” but that the act’s provisions were “un-
workable.” 255

The Justice Department also advised the FBI that it did not have
adequate personnel to review the placement of names on the Security
Index and that in an emergency “all persons now or hereafter included
by the Bureau on the Security Index should be considered subjects for
immediate apprehension, thus resolving any possible doubtful cases in
favor of the Government in the interests of the national security.” 25

The FBI continued to furnish Security Index names to the Justice
Department, with one exception. The names of certain espionage sub-
jects were not made available to the Department “for security rea-

2 Memorandum from D. M. Ladd to the FBI Director, 1/12/51.

%3 Memorandum of 8. J. Spingarn, 7/21/50. A note on this memorandum indi-
cates that a copy was given to the President by his counsel, Charles Murphy.

4 Pitle II, Internal Security Act of 1950, 64 Stat. 987, 50 U.S.C. 811-826.

= Memorandum from A. H. Belmont to D. M. Ladd, 10/15/52.

% Memorandum from Peyton Ford, Deputy Attorney General, to the FBI Di-
rector, 12/7/50.
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sons.” An internal FBI memorandum stated that apprehension of such
persons in an emergency “would destroy chances of penetration and
control of an operating Soviet espionage parallel or would destroy
known chances of penetration and control of a ‘sleeper’ parallel.” 257
These counterespionage investigations were supervised by the Espio-
nage Section of the FBI Intelligence Division, while all other domes-
tic intelligence investigations under the Security Index program and
related programs-were supervised in the Division’s Internal Security
Section.?s® There was also a category for “prominent persons” who
were given special review since their apprehension “might cause the
Bureau some embarrassment because these individuals would hold
themselves out as martyrs” and thus “result in considerable adverse
publicity and criticism of the FBI.” 25

By May 1951, the Security Index had grown to 15,390 names, of
which oyer 14,000 were Communists. FBI officials decided to urge the
* Justice Department to pass on each name (except espionage subjects)
so that, among other reasons, “the Bureau would not be open to an alle-
gation of using Police State tactics.” 2¢° FBI Intelligence Division offi-
cials discussed the matter with officials of the Justice Department’s
Criminal Division, who advised that Criminal Division attorneys
would conduct the reviews under the supervision of a former FBI
agent and four other Division officials. FBI Director Hoover noted
after this meeting, “What do our files show on these five ¢ Can’t we get
names of the attorneys making the reviews?” 2

The Justice Department also undertook to revise the Security Index
standards “so as to conform more closely” to the provisions of the
Emergency Detention Act of 1950.22 An FBI study of the Depart-
ment’s standards concluded that they needed further revision so that
the FBI could continue to list the persons it believed to be dangerous.
There was a “wide disparity” between the FBI standards and Depart-
mental criteria.?®?

The FBI analysis of this problem disclosed how little the Justice
Department knew about the scope and purposes of FBI domestic in-
telligence operations. In at least three areas of vital significance to
the Bureau, the Departmental standards showed almost total igno-
rance of FBI intelligence programs. This lack of knowledge went far
beyond the Department’s unawareness of the “top functionaries,”
“key figures,” “Comsab,” and “Communist Index” programs delib-
erately kept secret by the FBI. The Justice Department failed to
take account of the FBI programs aimed at “Marxist-type or other
revolutionary groups” not controlled by the Communist Party, at
Communist sympathizers who had not positively “discontinued such
associations,” and at subjects of “Nationalistic Tendency” or foreign

*” Memorandum from A. H. Belmont to D. M. Ladd, 4/17/51.

* Memorandum from A. H. Belmont to All Supervisors in the Espionage and
Internal Security Sections, 12/5/50.

* Memorandum from Mr. Clegg to Mr. Tolson, 2/7/51.

* Memorandum from Mr. Clegg to Mr. Tolson, 5/10/51.

! Memorandum from A. H. Belmont to Mr. Ladd, 5/31/51.

* Memorandum from Deputy Attorney General Peyton Ford to the FBI Direc-
tor, 6/1/51.

** Memorandum from F. J. Baumgardner to A, H. Belmont, 6/8/51.

69-984 O ~ 76 - 29
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intelligence investigations.?s* The FBI informed the Justice Depart-
ment of these disparities. Among the examples of Security Index sub-
Jects not covered by the Departmental standards were the following:

Individuals whose party membership or affiliation in a rev-
olutionary group has not been proven, but who have com-
mitted past acts of violence during strikes, riots, or demon-
strations, and, because of anarchist or revolutionary beliefs,
are likely to seize upon the opportunity presented by a na-
tional emergency to endanger the public safety and welfare.

A number of individuals are now carried on the Security
Index who were placed thereon several years ago . . . yet con-
cerning whom we have no developed current activity of a
subversive nature. These individuals have not been removed
from the Security Index in the absence of positive indication
of disaffection or cessation of the activities which caused
them to be placed on the index. Bearing in mind the instruc-
tions of the Communist Party relative to “sleepers” and
underground activities . . . we have no assurance that these
individuals are not a continued potential threat . .. and, in-
deed, have strong reason to believe to the contrary.

Individuals . . . whose association and activities are closely
affiliated with individuals or organizations having a definite
foreign interest or connection contrary and detrimental to
the interests of the United States. Examples are certain em-
ployees and associates of Amtorg, Tass News Agency, United
Nations, foreign legations, ete.

The FBI Director asked for “a prompt resolution of the problem”
posed by the disparity between FBI and Justice Department crite-
ria.?6s

It took over a year for the Justice Department to decide that the
proposed standards, based on the act of 1950, would be set aside in
view of the FBI’s desires. In discussions between FBI and Justice
Department officials in 1952, the Department officials made clear that
they intended to proceed under pre-1950 plans in the event of an emer-
gency. Criminal Division official Raymond Whearty told FBI intelli-
gence executives in March 1952 that the FBI should operate under the
“Attorney General’s Portfolio” rather than the 1950 act because of
the latter’s “unworkability.” 2¢ The standards in the “portfolio” used
by Justice Department attorneys in reviewing Security Index names
still differed from the FBI’s criteria. Director Hoover noted, “I can’t
understand the Department having one set of standards and approv-
ing a different set for FBI.” 267

* Memorandum from F. J. Baumgardner to A. H. Belmont, 6/8/51.

# Memorandum from the FBI Director to Deputy Attorney General Peyton
Ford, 6/28/51.

# Memorandum from A. H. Belmont to Mr. Ladd, 3/19/52.

*"Note on memorandum from A. H. Belmont to D. M. Ladd, 7/10/52.
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After meeting with Deputy Attorney General Ross Malone, an
Intelligence Division official summarized the differences between the
1950 Act and the “Portfolio”:

There are contained among the 19,577 individuals listed
in our Security Index the names of many persons whom we
consider dangerous but who do not fall within the standards
set forth in the Internal Security Aect of 1950....

The fact that the Internal Security Act of 1950 does not
provide for suspension of the Writ of Habeas Corpus would
prove a definite hindrance to the execution of necessary meas-
ures. . ..

The lack of provision in the act for measures to be taken in
the event of threatened invasion precludes the President from
taking action against potentially dangerous persons prior to
an actual invasion, insurrection, or declaration of war.

The provision in the Act for apprehension of subjects by
individual warrants is a factor which would be a detrimental,
time-consuming procedure as compared to the use of one
master warrant of arrest for all subjects apprehended as pro-
vided in the Department’s Portfolio.

The apparent Jack of provision in the Act for searches and
for confiscation of contraband would be a definite deterrent
to our operation. . . .2¢ [Emphasis added.]

Director Hoover then repeated his request for “a definite and clear cut
answer” from the Department.®® Attorney General James McGranery
replied :
. . . I wish to assure you that it is the Department’s intention
to proceed under the program as outlined in the Department’s
Portfolio invoking the standards now used. This approval, of
course, indicates agreement with your Bureau’s concepts of
the Detention Program and the Security Index standards as
outlined in your memorandum of June 28, 1951. . . 2%

This directive was classified “Top Secret”. For security reasons there
were only three copies made of the “Portfolio”, two kept by the FBI
and one by the Attorney General.*™*

FBI records reveal no change in this policy under Attorney General
Herbert Brownell during 1953-1954. In April 1953, Attorney General
Brownell granted authority to the FBI “to implement the apprehen-
sion and search and seizure provisions of this program immediately
upon ascertaining that a major surprise attack upon Washington, D.C,,
has occurred. . . .” The Attorney General also repeated previous in-
structions “to apprehend all individuals listed in the Security Index
in the event that the . .. program is implemented prior to the completion
of the review of the individual cases by the Criminal Division.” #2

28 Memorandum from D. M. Ladd to the FBI Director, 11/13/52.

* Memorandum from the FBI Director to Deputy Attorney General Ross L.
Malone, Jr., 11/14/52.

# Memorandum from the Attorney General to the FBI Director, 11/25/52.

* Memorandum from D. M. Ladd to the Director, 11/13/52.

72 Memorandum from the Attorney General to the FBI Director, 4/27/53.
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By the end of 1954, the size of the Security Index had increased to
26,174, of whom 11,033 were designated under the Detcom and Comsab
programs for priority apprehension. At that time the Intelligence
Division decided to revise the Detcom and Comsab standards, reducing
the number by fifty percent to “permit a more efficient handling of the
arrests.” 2’3 Shortly thereafter, in response to a request from Attorney
General Brownell, the FBI Director provided the Department the
“general criteria” used for the Security Index.>™ After a meeting be-
tween officials of the FBI Intelligence Division and the Justice De-
partment, Director Hoover advised the Assistant Attorney General for
the Internal Security Division “that there was no area of disagree-
ment between the Department and this Bureau on the criteria or con-
cepts regarding dangerousness™ and that FBI standards were “not all-
inclusive. . . .72

On its own initiative the FBI decided in early 1955 to revise the
Security Index criteria, primarily because all cases were not being
reviewed by Justice Department attorneys and FBI officials wanted to
“minimize the inevitable criticism. of the dual role” the Bureau had in
both investigating and passing on “the soundness of these cases.” #'®
Soon thereafter the FBI reorganized the work of its Intelligence
Division to create a new Subversives Control Section for the super-
vision of the Security Index and related programs for the investi-
gation of individuals. The Internal Security Section continued to
supervise investigations of subversive organizations and individuals
considered to be “top functionaries” and “key figures” in those orga-
nizations.>”” The result of the revision of Security Index standards was
to reduce its size to 12,870 by mid-1958. The new standards still differed
from the 1950 act and the Department’s “Portfolio”. To aid in apply-
ing the criteria, FBI agents were instructed frequently to interview the
individual. “Refusal to cooperate” with such an interview was “taken
into consideration along with other facts” in determining his
dangerousness.?™

The cancelled Security Index cards on individuals taken off the
Index after 1955 were retained in the field offices. This was done
because they remained ‘“potential threats and in case of an all-out
emergency, their identities should be readily accessible to permit re-
study of their cases.” These cards would be destroyed only if the
subject agreed to become an FBI source or informant or “otherwise
indicates complete defection from subversive groups.” 27

Thus, the cancelled cards served as a supplementary detention list
which remained available despite the new, tighter standards for the

Security Index itself. In 1956, the FBI decided to use these cancelled

*? Memorandum from A. H, Belmont to 1. V., Boardman, 12/8/54.

#* Memorandum from the FBI Director to the Attorney General, 12/23/54.

*© Memorandum from the FBI Director to Assistant Attorney General William
F. Tompkins, 1/27/55. In 1954 the Justice Department had established an Internal
IS)G;m_lr_ity Division, replacing the previous Internal Security Section in the Criminal

ivision.

#® Memorandum from the FBI Director to the Attorney General, 3/9/55.

' Staff summary of interview with James F. Bland, former Chief of the FBI
Subversives Control Section (1955-1967), 10/13/75.

*® Memorandum from J. F. Bland to A. H. Belmont, 7/30/58.

™ Memorandum from A. H. Belmont to L. V. Boardman, 4/14/55; SAC Letter
No. 55-31, 4/19/55.
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cards as the basis for a revised Communist Index, since this Index
had “grown unwieldy” and was “serving very little purpose.” There
1s no indication in FBI records that the Justice Department was ever
advised of the existence of the Communist Index. The Communist
Index was reviewed in 1959 and reduced from 17,783 to 12,784 names.?%°
In mid-1959 the Security Index included 11,982 names.?!

The Communist Index was renamed the Reserve Index in 1960,
and subdivided into two sections. Section A was to include

. . . those individuals whose subversive activities do not
bring them within the ST criteria but who, in a time of na-
tional emergency, are in a position to influence others against
the national interests or are likely to furnish financial or
other material aid to subversive elements due to their sub-
versive associations and ideology. Included therein would be
individuals falling within the following categories: (1) Pro-
fessors, teachers and educators; (2) Labor Union organizers
and leaders; (3) Writers, lecturers, newsmen and others in
the mass media field; (4) Lawyers, doctors and scientists;
(5) Other potentially influential persons on a local or na-
tional level; (6) Individuals who could potentially furnish
financial or material aid. This section could well include the
names of such individuals as Norman Mailer, a novelist and
author of “The Ngked and the Dead” and an admitted “left-
ist”,and ______ T ______________ , a former history teacher
who was recently fired for praising Premier Khrushchev be-
fore his history class and stating that the pilot of the U-2
plane should be executed by the Reds.

Section B would follow the standards for the Communist Index, with
the additional criterion “membership in the Nation of Islam.” The
purpose of the Reserve Index was to “have a special group of individ-
uals listed therein who should receive priority consideration with
respect to investigation and/or other action following the apprehen-
sion of our SI subjects.” 22 The FBI disseminated investigative re-
ports on Reserve Index subjects to the Justice Department, but there
1s no indication that the Department was advised of the existence of
the Index itself.2#3

Throughout the 1950s, supervision of the collection of intelligence
information about individuals for the Security Index, the Communist
Index, and the Detcom programs was a major function of the FBI
Intelligence Division. In addition, the “key figure” and “top func-
tionary” programs were operated separately from the Indexes and
Detcom. The purpose of these two programs was “to select for special
attention those individuals in a subversive movement who are of out-
standing importance to the effectiveness of the movement.” Field of-
fices were instructed to obtain photographs and handwriting speci-
mens, and to maintain intelligence coverage of the subject’s activities
through “contact with informants” and “established sources.” 28

2 Memorandum from J. F. Bland to A. H. Belmont, 11/5/59.

! Memorandum from J. F. Bland to A. H. Belmont, 8/18/59.
2 Memorandum from A. H. Belmont to Mr. Parsons, 6/3/60.
3 Memorandum from J. F. Bland to A. H. Belmont, 9/9/60.
#1960 FBI Manual Section 87, pp. 66-70.
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F. The Scope of FBI “Subversion” Investigations

While the Bureau targeted “key figures” and “top functionaries”
for special attention, the scope of the FBI program for securitizlrI in-
telligence investigations of individuals was far wider. The FBI Man-
ual stated, “It is not possible to formulate any hard-and-fast standards
by which the dangerousness of individual members or affiliates of revo-
lutionary organizations may be automatically measured because of
manner revolutionary organizations function and great scope and
variety of activities.” Individuals were investigated if they were
“members in basic revolutionary organizations” or were “espousing
the line of revolutionary movements.” The Manual added, “Where
there is doubt an individual may be a current threat to the internal
security of the nation, the question should be resolved in the interest
of security and investigation conducted.” Anonymous allegations
could start an FBI investigation if they were “sufficiently specific and
of sufficient weight.” On the other hand, prior approval from FBI
headquarters was required for investigating students, faculty members,
and U.S. or foreign government officials. Investigations were to be
“thorough and exhaustive,” developing “all pertinent information con-
cerning the subject’s background and subversive activity.”

The FBI took the following steps if it learned that “any individual
on whom we have subversive derogatory information” planned travel
abroad :

Information concerning, these subjects’ proposed travel
abroad, including information concerning their subversive ac-
tivities, is furnished by the Bureau to the Department of
State., the Central Intelligence Agency, and [FBI] legal at-
taches if the proposed travel is in areas covered by such and,
frequently, requests are made of one or all of the above to
place stops with appropriate security services abroad to be
advised of the activities of these subjects. [ Emphasis added.]

Domestic investigative techniques included a review of existing FBI
files, coverage by confidential informants, physical surveillance, photo-
graphic surveillance, public source records, records of private firms,
and interviews with the subject.?%

In addition to the policies for intelligence investigations of indi-
viduals, the FBI had substantial programs for collecting intelligence
about “Marxist revolutionary-type organizations” including a “Com-
infil” program aimed at groups suspected of being infiltrated by Com-
munists. The purpose of these programs was not only to obtain evi-
dence for possible prosecution, but also “to follow closely the activities
of these organizations from an intelligence viewpoint to have a day-
to-day appraisal of the strength, dangerousness, and activities of these
organizations seeking the overthrow of the U.S. Government.” 2%

The FBI Manual did not define “subversive” groups in terms of
their links to a foreign government. Instead, they were “Marxist revo-
lutionary-type” organizations “seeking the overthrow of the TU.S.

#5 1960 FBI Manual Section 87, pp. 22-38.
¢ 1960 FBI Manual Section 87, pp. 5-10.
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Government.” 7 One purpose of investigation was possible prosecu-
tion under the Smith Act. But no prosecutions were initiated under
that Act after 1957.28 The Justice Department advised the FBI in
1956 that such a prosecution required “an actual plan for a violent
revolution.” 2*® The Department’s position in 1960 was that “incite-
ment to action in the foreseeable future” was needed.?®® The First
Amendment required :

something more than language of prophecy and prediction
and implied threats against the Government to establish the
existence of a clear and present danger to the nation and its
citizens.>?

Despite the strict requirements for prosecution, the FBI kept on
investigating “subversive” organizations “from an intelligence view-
point” to appraise their “strength” and “dangerousness.” 2%
The FBI’s broadest program for collecting intelligence was carried
out under the heading COMINFIL, for Communist infiltration.?**
The FBI collected intelligence about Communist influence under the
following categories:
Political activities
Legislative activities
Domestic administration issues
Negro question
Youth matters
Women’s matters
Farmers’ matters
Cultural activities
Veterans’ matters
Religion
Education
Industry 24

FBI investigations covered “the entire spectrum of the social and
labor movement in the country.”2**> The purpose was pure intelli-
gence—to “fortify” the government against “subversive pressures” 2°¢
or to “strengthen” the government against “subversive campaigns.” 2°7
In other words, the COMINFIL program supplied the Attorney
General and the President with political intelligence about groups

71960 FBI Manual Section 87, p. 5.

%8 The Supreme Court’s last decision upholding a Smith Act conviction was
Scales v. United States, 367 U.S. 203 (1961), which reiterated that there must
be “advocacy of action.” Cf., Yates v. T/nited States, 354 U.S. 298 (1957).

2 Memorandum from Assistant Attorney General Tompkins to Director, FBI,
3/15/586.

2 Memorandum from Assistant Attorney General Yeagley to Director, FBI,
5/17/60. i

®1 Memorandum from Assistant Attorney General Yeagley to Director, FBI,
9/23/60.

21960 FBI Manual Section 87, p. 5.

3 1960 FBI Manual Section 87, pp. 83-84.

= 1960 FBI Manual Section 87, pp. 5-11.

# Annual Report of the Attorney General for Fiscal Year 1955, p. 195.

= Annual Report for 1958, p. 338.

' Annual Report for 1964, p. 375.
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seeking to influence national policy, so that they might assess whether
Communists were involved.?* R o

‘The FBI said it was not concerned with the “legitimate activities”
of “nonsubversive groups,” but only with whether Communists were
“gaining a dominant role.” #° Nevertheless, COMINFIL reports in-
evitably described such “legitimate activities” unrelated whatsoever
to the role of alleged “subversives.” The FBI Manual required prior
approval from FBI headquarters before opening a COMINFIL in-
vestigation. The techniques used included contacting established
sources and informants and pretext interviews with members of the
organization,’°

An example of one such investigation was the FBI’s COMINFIL
case on the NAACP. In 1957, the New York Field Office prepared a
137-page report covering the intelligence gathered during the previous
year. Copies were disseminated to the three military intelligence agen-
cies. The report described the national section of the NAACP, its
growth and membership, its officers and directors, its national conven-
tion, its stand on communism and the role in its state and local chapters
of alleged Communists, members of Communist front groups, and
the Socialist Workers Party. A synopsis of the report discussed the
size of the NAACP and added,

NAACP 47th Annual Convention held June 26 to July 1,
19586, in San Francisco, California. Convention reaffirmed and
extended 1950 resolution against Communism. Resolution
bars NAACP membership to individuals with Communist
affiliations. Informant, who has furnished reliable informa-
tion in the past, advised that there was no activity at the con-
vention which could be termed Communist activity. Inform-
ant, who has furnished reliable information in the past, ad-
vised that two individuals of national CP status would attend
convention. NAACP in letter dated 11/8/55 to branch presi-
dents instructs branches to be alert for Communists in the
organization and see that no persons of questionable reputa-
tions are permitted to obtain positions in NAACP branches.
The CP, USA continued to consider NAACP as main Negro
mass organization and desires program to win leadership
among Negro organizations. September 1956 issue of “Politi-
cal Affairs” carried an article entitled “The NAACP Conven-
tion.” Various attempts have been made by the CP to infiltrate
and dominate certain NAACP branches throughout the
United States and its territories. Identities of known CP
mgl;rbﬁtrs in various branches throughout the United States
set forth.

. * The Chief of the Internal Security Section of the FBI Intelligence Division
in 1948-1966 testified that the Bureau “had to be certain” that a group’s posi-
tion did not coincide with the Communist line “just by accident.” The FBI
would not “open a case” until it had “specific information” that “the Commu-
nists were there” and were “influencing” the group to “assist the Communist
movement.” (F. J. Baumgardner testimony, 10/8/75, p. 47.)

* Annual Report for 1955, p. 195.

1950 FBI Manual Section 87, pp. 83-84. :
2/;; %gmorandum from New York City Field Office to FBI Headquarters,
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The report was based on information supplied by 151 informants or
confidential sources, including at least four who attended the NAACP
national convention; most of the informants or sources provided data
on individuals with subversive connections who had either joined or
associated with the NAACP.

Other reports from field offices in Boston, Seattle, Philadelphia,
and Milwaukee provide additional examples of the scope of FBI in-
telligence coverage of the NAACP. In Boston, informants provided
membership figures, and the FBI compiled lists of officers from public
sources.*? An informant in Seattle obtained a list of officers and re-
ported on a meeting where signatures were gathered on a “petition
directed to President Eisenhower” and plans announced for two'mem-
bers to go to Washington, D.C., for a “Prayer Pilgrimage.”*** The
Philadelphia office used an informant to discover the officers and total
membership of the NAACP chapter and to learn its genera] objec-
tive—“to seek the enactment of new civil rights laws.” ¢ A Milwaukee
informant also provided a list of officers.?*> Although these reports .
concentrated on information about alleged Communist infiltration,
they all included data on individuals and activities such as the above
having no connection with “subversive activity.”

The FBI and the Justice Department both justified the continuation
of COMINFIL investigations, despite the Communist Party’s decline
in the fifties and early sixties, on the theory that the Party was “seek-
ing to repair its losses” with the “hope” of being able to “move in” on
movements with “laudable objectives.” *® The FBI reported to the
White House in 1961 that the Communist Party had “attempted” to
take advantage of “racial disturbances” in the South and had “en-
deavored” to bring “pressure to bear” on government officials “through
the press, labor unions, and student groups.” At that time the FBI had
under investigation “two hundred known or suspected communist front
and communist-infiltrated organizations.” *** By not stating how effec-
tive the “attempts” and “endeavors” of the Communists were, and b;
not indicating whether they were becoming more or less successful,
the FBI offered a deficient rationale for its sweeping intelligence
collection policy.?®

By 1960 the FBI had opened approximately 432,000 headquarters
files on individuals and groups in the “subversive” intelligence field.
Between 1960 and 1963 an additional 9,000 such files were opened.®*®

Apart from domestic intelligence programs aimed at the Communist
Party, Communist infiltration, and other “revolutionary” groups such

%2 Memorandum from Boston Field Office to FBI Headquarters, 2/28/57.

3 Memorandum from Seattle Field Office to FBI Headquarters, 6/1/57.

4 Memorandum from Philadelphia Field Office to FBI Headquarters, 6/7/57.

s Memorandum from Milwaukee Field Office to FBI Headquarters, 6/13/57.

= Annual Report of the Attorney General for Fiscal Year 1959, pp. 247-248.

37 Memorandum from J. Edgar Hoover, Chairman, Interdepartmental Intelli-
gence Conference, to McGeorge Bundy, Special Assistant to the President for
National Security, 7/25/61, enclosing IIC Report, Status of U.S. Internal Secu-
rity Programs.

38 A former head of the FBI Intelligence Division has testified that such lan-
guage was deliberately used to exaggerate the threat of Communist influence.
William C. Sullivan testimony, 11/1/75, pp. 40—41.

 Memorandum from FBI to Senate Select Committee, 10/6/75.
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as the Socialist Workers Party and the Nationalist Party of Puerto
Rico, the FBI had extensive programs in the foreign intelligence and
counterintelligence areas. Within the FBI Intelligence Division, a
separate Counterintelligence Branch supervised investigations and
other operations directed against hostile foreign intelligence services
and espionage activities. This branch took over supervision of cases of
Communists suspected of being involved in espionage activity. The
Counterintelligence Branch included an Espionage Section, a Liaison
Section, and a Nationalities Section. The Internal Security (or domes-
tic intelligence) Branch included the Internal Security Section for
organizations, the Subversives Control Section for individuals, and a
Research Section.

G. The Justice Department and FBI Intelligence Investigations

The Justice Department supplied only the most general guidance to
the FBI for the investigation of organizations. An example is the
FBDs intelligence investigation of the Nation of Islam. As early as
1952, the Criminal Division advised the FBI that the Nation of Islam
would not then be placed on the “Attorney General’s list,” but that
available information indicated that the organization “may be a fit
subject for designation . ..” under the employee security program.*°
The following year the Criminal Division told the FBI that “the evi-
dence presently available is insufficient to establish a violation of the
Smith Act,” but that the FBI should continue to furnish investigative
reports “with a view to possible future prosecution under the Smith
Act.” 3 In 1955, the FBI asked the Department’s Internal Security
Division whether it should continue to include leading members of the
Nation of Islam on the Security Index.?? The Internal Security Divi-
sion replied six months later that the evidence did not warrant designa-
tion for the “Attorney General’s list,” but that “statements and ac-
tivities on the part of individual members of the Cult indicating
anarchistic and revolutionary beliefs should be considered in making a
judgment as to whether or not such individual members come within
the revised Security Index criteria.” *® Shortly thereafter, the Internal
Security Division advised that the evidence was still “insufficient to
constitute a violation of the Smith Act,” since the statements of group
leaders were “more in the realm of prophecy than of an actual plan
for a violent revolution.” 314

Nevertheless, the FBI continued to investigate and supply reports
to the Justice Department under the authority of the employee security
program and the emergency detention program.’** In June 1959, Di-
rector Hoover noted on an internal FBI memorandum, “Is there no

0 Memorandum from Assistant Atforney General James M. McInerney to the
FBI Director, 5/5/52.

! Memorandum from Assistant Attorney General Warren Olney III to the FBI
Director, 2/9/53.

*2 Memorandum from the FBI Director to Assistant Attorney General William
F. Tompkins, 8/8/55.

8 Memorandum from Assistant Attorney General Tompkins to the FBI Direc-
tor, 2/7/56.

"t Memorandum from Assistant Attorney General Tompkins to the FBI Direc-
tor, 3/15/56.

315 Memorandum from the FBI Director to Assistant Attorney General Tomp-
kins, 5/11/56; Assistant Attorney General Tompkins to FBI Director, 4/12/57.
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action Dept. can take against the NOI?¢” 3¢ Therefore, the FBI asked
the Internal Security Division to review the reports submitted by the
Bureau and “advise whether any type of legal action against the NOI
is feasible in the light of this additional information.” 317 The Internal
Security Division replied that the FBI reports “failed to disclose the
type of evidence required” for a Smith Act prosecution, but that des-
ignation for the “Attorney General’s list” was “under consideration.”
Upon receipt of this memorandum, Director Hoover noted, “They al-
ways come up with more reasons for no positive action and none for
constructive approach.” 318

Nearly a year later, the Internal Security Division advised the FBI
that there were “a number of legal problems” with designation of the
Nation of Islam for the “Attorney General’s list” because the language
of the group’s leaders “concerning the destruction of the government
usually has been couched in terms of prophecy or prediction rather
than in terms of incitement to action in the foreseeable future.” Never-
theless, the Division would continue to review any “additional infor-
mation furnished by the Bureau relative to the criteria” of the em-
ployee security program.3®

Director Hoover was still dissatisfied, noting on the FBI’s Current
Intelligence Analysis for August 31, 1960, “Has the Department
ruled on the NOI or are they still ‘considering’ it?” Hoover believed
“nothing would be gained” by writing the Internal Security Di-
vision again, and suggested “an overall memo on NOI be sent A.G.
stressing vicious character and statements of this outfit.” 32° Conse-
quently, the FBI sent Attorney General William Rogers a summary
of the most inflammatory rhetoric of the group and asked him to
“consider whether there is any legal action that can be taken or
whether the organization can be designated pursuant to the provisions
of Executive Order 10450.” 321

In reply, the Internal Security Division explained again that
“the First Amendment would require something more than lan-
guage of prophecy and prediction and implied threats against the
(Government to establish the existence of a clear and present danger to
the nation and its citizens.” Moreover, there was insufficient evidence
to meet the criterion of Executive Order 10450 “that it has adopted
a policy of advocating or approving the commission of . . . acts of vio-
lence to deny others their constitutional rights.” Nevertheless, the
FBI was requested to “contirue its investigation . . . because of
the semi-secret and violent nature of this organization, and the
continuing tendency on the part.of some of its leaders to use lan-

#¢ Memorandum from S. B. Donahue to A. H. Belmont, 6/17/59. (The May 27,
1959, issue of the FBI's “Current Intelligence Analysis” had been devoted to
‘I‘presentation of picture of growing threat to internal security of Nation of
slam.”) .
" Memorandum from the FBI Director to the Assistant ‘Attorney General, In-
ternal Security Division, 6/19/59.
#* Memorandum from the Acting Assistant Attorney General J. Walter Yeagley
to the FBI Director, 7/15/59. -
#® Memorandum from Assistant Attorney General Yeagley to the FBI Direc-
tor, 5/17/60.
3 Memorandum from A. H. Belmont to D. J. Parsons, 9/1/60.
*% Memorandum from the FBI Director to the Attorney General, 9/9/60.
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guage of implied threats against the Government. . . .” Director
Hoover noted on this memorandum, “Just stalling !” 322

. Thus, for a decade the FBI continued to conduct an intelligence
investigation of the Nation of Islam, despite the lack of any evidence
to justify federal prosecution or other legal action by the Justice
Department. Although the Department had an entire division con-
cerned with internal security matters, it failed almost totally to
provide the FBI guidance or direction.

The Internal Security Division contained a Subversive Activities
Section to supervise prosecution of Communists under the Smith Act
and related statutes (over one hundred Party leaders were prosecuted
in the 1950s), a Subversive Organizations Section to enforce the
Subversive Activities Control Act against Communist and Communist-
front groups and to make designations for the Employee Security
Program, an Appeals and Research Section to handle the voluminous
appellate litigation and consider legislation, and a Foreign Agents
Registration Section. In 1955, the Division received 101,470 memo-
randa and reports from the FBI.*?* The Assistant Attorney General
in charge of the Internal Security Division from 1958 until 1970,
J. Walter Yeagley, was a former official of the FBI Intelligence Divi-
sion; and his principal deputy, John Doherty, had been FBI Director
Hoover’s liaison with the White House in the early 1950s.

H. FBI Investigations of “Hate Groups” and “Racial Matters”

During the 1950s the FBI also developed investigative programs
in the area of “racial matters,” including racial disturbances and
“Klan-type organizations, hate organizations, and associated individ-
uals.” As early as 1947, designations for the Attorney General’s list
required data on any organization which advocated the commission
of acts of force or violence to deny persons their constitutional
rights.** At that time President Truman’s Committee on Civil Rights
endorsed “the principles of disclosure . . . to deal with those who would
subvert our democracy by revolution or by encouraging disunity and
destroying the civil rights of some groups.” *?® The first “Attorney
General’s list” of subversive organizations for the employee loyalty
program included various Ku Klux Klan organizations.

The FBI program for Klan-type and hate organizations required
investigation of “organizations and associated individuals that . . .
have adopted a policy or have allegedly adopted a policy of advocat-
ing, condoning, or inciting the use of force or violence to deny others
their rights under the Constitution.” The intelligence sought included
information about the structure, objectives, publications and propa-
ganda, and finances of the organizations, as well as the officers, mem-
bership, recruiting activities, and meetings of each klavern or local
chapter. Hate groups which did not “qualify for investigation” under

* Memorandum from Assistant Attorney General J. Walter Yeagley to the FBI
Director, 9/23/60.

3 Annual Report of the Attorney General for Fiscal Year 1955, pp. 44-66.

4 Fxecutive Order 9835, 12 Fed. Reg. 1935 (1947), Executive Order 10450,
18 Fed. Reg. 2489 (1953).

5 President’s Committee on Civil Rights, To Secure These Rights (1947), p. 52.
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these standards were followed “through public source material and
established sources.” 326

FBI field offices were instructed to “conduct no investigation re-
garding individual acts of violence allegedly or actually committed
by an organization in absence of information indicating violation
within Bureau’s jurisdiction.” Nevertheless, the FBI used its inform-
ants and sources within the groups to determine which group was
involved in “each such incident” and “whether action taken was on
initiative of individual members or with knowledge or aproval of
leadership.” Individual investigations were opened “on officers, leaders,
and active workers in these organizations to determine whether they
have been involved in acts of violence or have a definite potential for
future acts of violence.” Names of members attending meetings were
“indexed from informants’ statements,” and names of new members
were furnished to FBI headquarters “for indexing purposes.” In-
formants were “developed in all such organizations.” However, field
offices were cautioned,

Wholesale investigations of individuals of these organiza-
tions should not be conducted and investigations of individual
members should be initiated only on a most selective basis. In-
dividuals investigated should be those who are key personnel
who actually formulate and carry out the organization’s pol-

. icy and not those individuals who merely attend meetings on
a regular basis.®??

This restriction was imposed in mid-1959, after supervision of Klan-
type and hate matters were transferred from the FBI Intelligence
Division to the General Investigative Division.
. Nevertheless, the Bureau used its “established sources” to monitor
the activities of hate groups which did not “qualify” under the violence
standard.®®® Thus, the FBI collected and disseminated intelligence
about the John Birch Society and its founder, Robert Welch, in
- 1959.32¢ The activities of another right-wing spokesman, Gerald L. K.
Smith who headed the Christian Nationalist Crusade, were the sub-
ject of FBI reports even after the Justice Department had concluded
that there was no federal law violation and no basis for putting the
group on the “Attorney General’s list.” 33¢

#0 1960 FBI Manual Section 122, p. 1.

*7 1960 FBI Manual Section 122, pp. 2-3.

3 1968 F'BI Manual Section 122, p. 1.

= The FBI has denied that it ever conducted a “security-type investigation”
of the Birch Society or Welch, but the Boston Field Office “was instructed in 1959
to obtain background data” on Welch using public sources. (Memorandum from
the FBI to the Senate Select Committee, 2/10/76.) A 1963 internal FBI memo-
randum stated that the Bureau “checked info the background” of the Birch
Society “because of its scurrilous attack on President Eisenhower and other
high Government officials.,” (Memorandum from F. J. Baumgardner to W. C.
Sullivan, 5/29/63.)

0 Letter from Assistant Attorney General Tompkins to Sherman Adams, As-
sistant to the President, 11/22/54; letters from J. Edgar Hoover to Robert Cutler,
Special Assistant to the President, 10/15/57 and 1/17/58. (Dwight D. Eigen-
hower Library.)
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Under the FBI program for “General Racial Matters,” the Bureau
gathered intelligence on “race riots, civil demonstrations, and similar
developments.” These developments included “proposed or actual
activities of individuals, officials, committees, legislatures, organiza-
tions, etc., in the racial field.” Although the FBI realized it did not
have “investigative jurisdiction over such general racial matters,” the
Manual stated, “As an intelligence function the Bureau does have the
responsibility of advising appropriate Government agencies and offi-
cials on both a national and local level of all pertinent information
obtained concerning such incidents.” FBI responsibilities were also
based on the long-standing agreement with military intelligence:

Insofar as Federal jurisdiction in general racial matters is
concerned, U.S. Army regulations place responsibility upon
the Army to keep advised of any developments of a civil dis-
turbance nature which may require the rendering of assist-
ance to civil authorities or the intervention of Federal troops.
OSI and ONT have a collateral responsibility under Army in
such matters and copies of pertinent documents disseminated
to Army concerning such matters should be furnished to OSI
and ONI.3

The need for federal troops to control civil disturbances was vividly
demonstrated in the Little Rock school desegregation events of 1957~
1958.

The President was informed during these years of the FBI’s “racial
matters” intelligence activities. At a Cabinet briefing in 1958, Direc-
tor Hoover stated :

. . . we investigate such fanatical and so-called “hate”
groups as the Negro Nation of Islam; the Ku Klux Klan; the
National States Rights Party, an anti-Jewish and anti-Negro
organization; and the “Confederate Underground.” The lat-
ter is a name which has been mentioned on a number of occa-
sions in recent bombing threats and other forms of violence.

Since January 1, 195% there have been over 90 bombings, or
attempted bombings, in the United States. Of these, at least
69 have involved Negro victims and at least eight Jewish re-
ligious and educational facilities. . . .

Recognizing the danger to the national welfare from a gen-
eral pattern of organized terrorism, the FBI has moved in
to expand its assistance to local law enforcement. . . . Weare
closely checking the activities of individuals prominently in-
volved in racigfincidents, such as [a leader of] the Seaboard
White Citizens Council of Washington. As a further aid to
local law enforcement agencies, the FBI has scheduled a
series of special conferences . . . to discuss our cooperative
services regarding bombings and threats of bombings against
religious and educational 1nstitutions.

Our entry into these cases at this new level is not to be
interpreted as an attempt on our part to usurp the jurisdic-
tion of local authorities. To give the FBI this jurisdiction

11960 FBI Manual Section 122, pp. 5-6.
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would relieve local governments of the basic responsibility to
maintain law and order, and the ultimate responsibility right-
fully rests at the local level.32

Director Hoover’s sensitivity to possible criticism for exceeding the
FBD’s jurisdiction was reflected in a warning to the field offices that
racial matters were “extremely delicate and great care must be exer-
cised in the approach to such matters.” 33

There was greater emphasis on right-wing extremism in FBI
domestic intelligence policy during 1960-1963. In January 1963, FBI
field offices received a thirty-two page set of instructions on how to
characterize “Klan-type and hate-type organizations.” Field offices
were advised that individual and group activities had to be “specific-
ally identified with the correct Klan organization.” 334

Instructions to FBI field offices in June 1963 specifically emphasized
investigations of “rightist or extremist” groups, hased not only on the
FBI’s criminal investigative jurisdiction and its authority under the
Federal Employee Security Program, but also on a general intelli-
gence premise :

“Rightist or extremist” groups operating in the anticom-
munist field are being formed practically on a daily basis. I
wish to re-emphasize the necessity for the field to be alert to,
and advise the Bureau concerning, the formation and identi-
ties of such groups. The field should also be alert to the activi-
ties of such groups which come within the pnurview of Execu-
tive Order 10450 or are in violation of Federal statutes over
which the Bureau has investigative jurisdiction. Investiga-
tions, where warranted, should be initiated and handled pur-
suant to Bureau policy relating to the specific substantive vio-
lation. You are reminded that anticommunism should not
militate against checking on a group if it is engaged in unlaw-
ful activities in violation of Federal statutes over which the
Bureau has investigative jurisdiction.

Investigations of groups in this field whose activities are
not in violation of any statutes over which the Bureau has
jurisdiction are not to be conducted without specific Bureau
authority. A request for authority to investigate such a group
should include the basis for your recommendations regarding
investigation. 3°* [ Emphasis added.]

Thus, the FBI developed a program for collecting general intelli-
gence on right-wing extremism. There is no further reference to this
program in comparable instructions to the field issued after 1963,

1. Legal Authority for Domestic Intelligence

During the 1945-1963 period, there were two formal presidential
statements (or directives) on FBI domestic intelligence authority—
one by President Truman in 1950 and the other by President Eisen-
hower in 1953. These statements specifically authorized FBI investiga-

#2 FBI Director Hoover’s Briefing of the President and the Cabinet, 11/6/58.
* 1960 FBI Manual Section 122, p. 6.

2 SAC Letter No. 634, 1/23/63.

5 QA0 Tetter No. 6327, 6/11/63.
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tion of “subversive activities,” unlike the more ambiguous Roosevelt
directives. Moreover, a confidential directive of the National Security
Council in 1949 granted authority to the FBI and military intell-
gence for counterespionage operations and the investigation of “sub-
versive activities.” The power of the National Security Council to is-
sue this order was based, in part, on the National Security Act of 1947.
That act also created the Central Intelligence Agency, with a prohibi-
tion against its performance of “law enforcement or internal security
functions” and a limitation on the authority of the Director of Cen-
tral Intelligence to inspect FBI intelligence.

The action of the National Security Council in 1949 greatly
strengthened the independence of the FBI. The line of authority for
FBI and military domestic intelligence now flowed from the National
Security Council to an Interdepartmental Intelligence Conference
(IIC), composed of the FBI Director (as chairman) and the heads of
the military intelligence agencies. This chain of command bypassed the
Attorney General. A member of the National Security Council staff in
the White House was assigned to serve as the point of contact between
the TIC and the NSC. The Attorney General was, as a practical matter,
regularly involved in major White House decisions.®¢ This arrange-
ment continued until 1962, when President Kennedy placed the Inter-
departmental Intelligence Conference under the direct authority of the
Attorney General.ss”

The testimony before Congress and the floor debate at the time of
consideration of the National Security Act of 1947 did not clarify the
authority of the FBI. Nevertheless, the legislative history supporting
the intent of Congress to exclude the CIA from domestic intelligence
was extensive. The restriction against “police, law enforcement or in-
ternal security functions” appeared first in President Truman’s direc-
tive establishing the Central Intelligence Group in January 1946.%®
General Vandenberg, then serving as Director of Central Intelligence,
testified in 1947 that this restriction was intended to “draw the lines
very sharply between the CIG and the FBI” and to “assure that the
Central Intelligence Group can never become a Gestapo or security
police.” 23 Proponents of the creation of the Central Intelligence
Agency cited the FBI as a model. For example, Allen Dulles stated:

The success of the FBI has been due not only to the ability
of the director and the high qualities of his chief assistants,
but to the fact that that director has been on that particular
job for a sufficient period of years to build up public con-
fidence, an esprit de corps in his organization, and a high
prestige. We should seek the same results for our intelligence

36 The 1950 Truman statement on FBI authority was cleared by Acting Attor-
ney General Peyton Ford; and Attorney General Herbert Brownell took part in
the National Security Council meeting where the 1953 statement was approved.
(Letter from James S. Lay, Jr., Executive Secretary, NSC, to Attorney General
J. Howard McGrath, 7/24/50; Memorandum from J. Edgar Hoover to Attorney
General Brownell, 12/29/53.)

7 National Security Action Memorandum 161, 6/9/62.

8 presidential Directive, Coordination of Federal Foreign Intelligence Ac-
tivities, 1/22/46, 11 Fed. Reg. 1337.

0 Hearings before the Senate Armed Services Committee on 8. 758, 80th Cong.
(1947), p. 497.
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service, which will operate in the foreign field, and on items
of foreign information.*°

Secretary of the Navy James Forrestal testified that the purposes of
the CIA were “limited definitely to purposes outside of this country,
except the collation of information gathered by other Government
agencies.” The FBI was relied upon “for domestic activities.” 3! In
the House floor debate, Congressman Holifield stressed that the work
of the CTA “is strictly in the field of secret foreign intelligence—what
is known as clandestine intelligence. They have no right in the domes-
tic field to collect information of a clandestine military nature. They
can evaluate it ; yes.” 342

Congressmen were also concerned with a provision of the original
bill establishing the CIA which gave its Director the power to make
“inspection” of the intelligence operations of other government agen-
cies. Congressman Busby urged an amendment “to eliminate the pos-
sibility of its [the CIA’s] going into the records and books of the FBI
because the FBI does not go outside the United States. It is only con-
cerned with internal intelligence and investigations in the United
States.” 33 Congressman Judd introduced such an amendment “pri-
marily to protect the FBI.” He stated :

I do not believe we ought to give this Director of Central In-
telligence power to reach into the operations of J. Edgar
Hoover and the FBI, which are in the domestic field. . . .
All the intelligence the FBI has . . . must be available to
the Director of Central Intelligence if it relates to the na-
tional security. But the Director of Central Intelligence will
not have the right to inspect their operations.

Congressman Judd feared the DCI “coming in and finding out who
their agents are, what and where their nets are, how they operate,
and thus destroy their effectiveness.” He believed the FBI was “too
valuable an agency to be tampered with.” The amendment was
adopted.®

Consequently, the National Security Act of 1947 contained two sec-
tions specifically applying to domestic intelligence. First, it provided
that the CIA “shall have no police, subpoena, law-enforcement powers,
or internal-security functions.” Second, it excluded the FBI from the

0 Senate Armed Services Committee Hearings, on S. 758 (1947), pp. 525-526.
President Truman had rejected a proposal by FBI Director Hoover in 1945 for
expanding the FBI's wartime Special Intelligence Service, which was assigned
to the Western Hemisphere, to a world-wide basis. Don Whitehead, The FBI
Story (New York, Random House, 1956) p. 279.

. Hearings before the House Committee on Expenditures in the Executive
Departments on H.R. 2319, 80th Cong. (1947), p. 127.

#2938 Cong. Rec. 9430 (1947). Fears that a foreign intelligence agency would
intrude into domestic matters went back to 1944, when General William Dono-
van, head of the Office of Strategic Services, proposed that the OSS be trans-
formed from a wartime basis to a permanent “central intelligence service.” Dono-
van’s proposal was leaked to the Chicago Tribune, allegedly by FBI Director
Hoover, and it was denounced as a ‘“super-spy system” which would “pry into
the lives of citizens at home.” [Corey Ford, Donovan of the OSS (Boston : Little
Brown, 1970), pp. 303-304.]

#3293 Cong. Rec. 9404 (1947).

#4938 Cong. Rec. 4218-4219 (1947).

€9-984 O - 76 ~ 30
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“inspection” powers of the Director of Central Intelligence and pro-
vided only “that upon the written request of the Director of Central
Intelligence, the Director of the Federal Bureau of Investigation shall
make available to the Director of Central Intelligence such informa-
tion for correlation, evaluation, and dissemination as may be essentia)
to the national security.” 34
_ The only indication of legislative intent regarding the type of
information to be made available by the FBI appeared in the House
debate. Congressman Judd was asked, “If the FBI has information
about fifth-column activities and subversive information affecting the
national defense, would that be open to the Central Intelligence
Agency?”. The sponsor of the amendment replied, “Yes.” 34
here was no general restatement of the FBI’s domestic security

intelligence responsibilities at this time. This issue arose first in 1948,
when the Secretary of Defense recommended to the National Security
Council that it consider how best to coordinate internal security mat-
ters. The NSC directed its executive secretary to conduct an internal
security survey, and a report was submitted in August 1948.347

In 1948 there were also political developments in Congress and the
forthcoming presidential election campaign, including the allegations
of Elizabeth Bentley and Whittaker Chambers before the House
Un-American Activities Committee regarding Communists in govern-
ment service and charges that the administration’s security procedures
were lax. In this context, Attorney General Clark advised the Pres-
ident that he should make “a statement concerning investigations in
the internal security field.” The draft read as follows:

On September 6, 1939, and again on January 8, 1943, a
Presidential directive was issued providing that the Federal
Bureau of Investigation should take charge of investigative
work in matters relating to espionage, sabotage, subversive
activities, and similar matters. It was requested that all law
enforcement officers in the United States, and all patriotic
organizations and individuals, promptly turn over to the Fed-
eral Bureau of Investigation any information concerning
these matters

The Federal Bureau of Investigation has fully carried out
its responsibilities with respect to the internal security of the
United States, under these directives. The cooperation ren-
dered to the Federal Bureau of Investigation in accordance
with the directives has been of invaluable assistance to it.

I wish to emphasize at this time that these directives con-
tinue in full force and effect.

550 U.S.C. 403(d) (8) and 403 (e).

4898 Cong. Rec. 4219 (1947). The following discussion of FBI Director Hoover
by Congressmam John McCormack appears in the floor debate on the tenure of
the CIA Director: “The best we can do is as in the case of J. Edgar Hoover:
A man by his personality, a man who impresses himself so much upon his
fellowmen that permanency accrues by reason of the character of service that
he renders. But J. Edgar Hoover has no tenure for life. He has earned it because
of his unusual capacity.” (93 Cong. Rec. 9445 (1947).] g

1 J. Patrick Coyne, Major Chronological Developments 6n the Subject of Inter-
nal Security, 4/8/49 (Harry S. Truman Library, Papers of Stephen J. Spingarn).



461

Investigations in matters relating to the internal security
of the United States to be effective must be conducted in a
comprehensive manner, on a national basis, and by a single
central agency. The Federal Bureau of Investigation is the
agency designated for this purpose. At this time, I request
that all information concerning any activities within the
United States, its territories or possessions, believed to be of
a subversive nature, be reported promptly to the Federal
Bureau of Investigation.**

Attorney General Clark’s recommendation of a presidential state-
ment on FBI authority was made the day after he met with White
House aides Clark Clifford, Charles Murphy, and George Elsey to
discuss how the President should handle the Bentley and Chambers
allegations. At that meeting it had been decided that the President
should not make a statement on the espionage allegations and that
consideration would be given to “referring the question of Soviet
espionage in the Federal Government to a bipartisan commission,
such as the Hoover Commission.” 34

Upon receiving the Attorney General’s proposed statement, presi-
dential aide George Elsey asked Admiral Souers, Executive Secretary
of the National Security Council, “to undertake a review of the state-
ment, with a view to limiting the excessive authority granted to the
FBI, and in such other ways as he finds desirable in the light of his
experience in the National Security Council.” 33® However, the re-
vised draft by Admiral Souers made no substantial change except to
include reference to “the intelligence services of the military forces.”
Mr. Elsey and Admiral Souers passed the matter on to White House
aide Stephen Spingarn, who met with Assistant Director Ladd of the
FBI. Ladd urged “early issuance of the statement by the President”
and stated that its purpose “was to spike vigilante activity in the inter-
nal security field by private organizations and persons.” After this
meeting, Spingarn advised Clark Clifford that “the issuance of such
a statement at this time by the President might give rise to the im-
pression that he was making a rather transparent show of activity on
this matter as a result of needling from Congressional quar-
ters. . . 73

Nevertheless, the Justice Department did release a statement criticiz-
ing the “political activity” of the House Committee on Un-American
Activities, and declaring that “all individuals and groups involved
in activities potentially dangerous to the security of the nation are
subject to the continuous but quiet watchfulness of the Federal Bureau
of investigation.” 332

** Memorandum from the Attorney General to the President, 9/17/48. (Harry
S. Truman Library.)

* Memorandum from G. M. Elsey to Clark Clifford, 8/16/48. (Harry S. Tru-
man Library, Papers of George M. Elsey.)

% Memorandum from Elsey to Charles Murphy, 8/26/48. (Harry 8. Truman
Library, Elsey Papers.)

# Memorandum from 8. J. Spingarn to Mr. Clifford, 9/21/48. (Harry S. Tru-
man Library, Official File.)

*2 Justice Department Press Release, 9/29/48. (Harry S. Truman Library,
Spingarn Papers.)
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After the 1948 presidential election, the National Security Council
addressed formally the problem of coordination in the internal
security field. An understanding was reached by the Secretary of De-
fense, the Attorney General, and the Director of the FBI on Febru-
ary 1, 1949; and recommendations were submitted thereafter to the
President for the establishment under the NiSC of two committees—
the Interdepartmental Intelligence Conference and the Interdepart-
mental Committee on Internal Security—and the designation of an
NSC Representative on Internal Security “to perform coordinating
and advisory functions with the IIC and the ICIS. .. .’ The
President approved these recommendations and issued a directive on
coordination of internal security.**

The National Security Council then approved charters for the IIC
and the ICIS. They recited the provisions of Section 101 of the Na-
tional Security Act of 1947, which authorized the NSC to “advise the
President with respect to the integration of domestic, foreign, and mili-
tary policies relating to the national security,” and also the President’s
directive of March 1949. The purpose of the IIC, composed of the
FBI and military intelligence agencies, was to “effect the coordina-
tion of all investigation of domestic espionage, counterespionage,
sabotage, subversion, and other related intelligence matters affecting
internal security.” The ICIS, made up of representatives from the
Departments of State, Treasury, Justice, and the military, was as-
signed responsibility for coordinating all non-investigatory internal
security activities,3ss

The Delimitations Agreement between the FBI and the military
intelligence agencies was also revised in 1949. It allocated respon-
sibilities among the agencies for the “investigation of all activities
coming under the categories of espionage, counterespionage, subver-
sion, and sabotage.” Each agency was obliged “to exchange freely and
directly with the other subscribing organmzations all information of
mutual interest.” The FBI had specific responsibility for advising the
military agencies of “developments concerning the strength, composi-
tion, and intentions of civilian groups within its cognizance which are
classed as subversive and whose activities are a potential danger to the
security of the United States.” The military agencies were limited to
investigations directly involving military personnel, civilian em-
ployees of the military, and areas under military control3s

A supplementary agreement in June 1949 required FBI and mili-
tary intelligence officials in the field to “maintain close personal liai-
son” and to pay “particular attention .. . to avoiding any
duplication in connection with the use of informers.” The supplemen-
tary agreement also stated, “Where there is doubt as to whether or not
one of the other agencies is interested in information collected, it
-should be transmitted to the other agency.” 35

2 J. P. Coyne, Major Chronological Developments on the Subject of Internal
Security, 4/8/49. (Harry S. Truman Library, Spingarn Papers.)

#4 NSC Memorandum 17/4, 3/23/49. ’

= NSC Memorandum 17/5, 6/15/49.
2/;;/I;glimitation of Investigative Duties and Agreement for Coordination,

*7 Supplemental Agreement No. 1 to the Delimitations Agreement, approved by
IIC, 6/2/49.
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After the outbreak of the Korean War and in the midst of congres-
sional consideration of new internal security legislation in 1950, the
1IC under the chairmanship of FBI Director Hoover recommended
to the NSC “that a Presidential statement be issued to bring up to date
and clarify prior Presidential Directives . . . outlining the respon-
sibilities of the Federal Bureau of Investigation in connection with
esplonage, sabotage, subversive activities and related matters.” At-
torney General McGrath forwarded the draft to the President’s
counse].?*®

The NSC approved a revised version of the draft, and it was made
public on July 24, 1950. There is no record of why it chose the broader
interpretation of the Roosevelt directives and declared that they had
provided that the FBI:

should take charge of investigate work in matters relating to
espionage, sabotage, subversive activities and related mat-
ters.®® | Emphasis added. ]

President Roosevelt’s directives had not used this language. (See pp.
above.) Moreover, President Truman’s domestic policy aides were
surprised by the release of the statement. One noted, “This is the
most inscrutable Presidential statement I've seen in a long time.” An-
other asked, “How in H did this get out?” A third replied,
“Don’t know—1I thought you were handling.” ¢ Even before the state-
ment was issued, one of these aides had warned the President’s counsel
that the Justice Department was attempting “an end run.” %%

Despite this concern among his assistants, President Truman’s state-
ment clearly placed him on record as endorsing FBI investigations of
“subversive activities.” Neither the President’s statement nor the se-
cret NSC charter nor the confidential Delimitations Agreement de-
fined “subversive activities” or “subversion.”

The President’s announcement gave the FBI an opportunity to
make a statement of its own. The FBI statement denounced “hysteria,
witch-hunts and vigilantes” and affirmed the need for “protecting the
innocent as well as . . . identifying the enemies within our midst.”
Nevertheless, the FBI advanced the following view of the threat:

The forces which are most anxious to weaken our internal
security are not always easy to identify. Communists have
been trained in deceit and secretly work toward the day when
they hope to replace our American way of life with a Com-
munist dictatorship. They utilize cleverly camouflaged move-
ments, such as some peace groups and civil rights organi-
zations, to achieve their sinister purposes. While they as in-
dividuals are difficult to identify, the Communist Party line
is clear. Its first concern is the advancement of Soviet Russia
and the godless Communist cause. It is important to learn to
know the enemies of the American way of life.362

® Letter from Attorney General J. Howard McGrath to Charles S. Murphy,
Counsel to the President, 7/11/50.

¥¢ Statement of President Truman, 7/24/50.

*® Notes initialed D. Bell, STS (8. J. Spingarn), and GWE (George W. Elsey)
7/24-25/50. (Elsey Papers, Harry S. Truman Library.)

*! Memorandum from G. W. Elsey to Charles S. Murphy, Counsel to the Presi-
denat, 7/12/50. (Murphy Papers, Harry S. Truman Library.)
P w6 Sta)tement of J. Edgar Hoover, 7/26/50. (Harry 8, Truman Library, Bontecou

apers.
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Shortly after President Eisenhower took office in 1953, the FBI
advised the White House that its “internal security responsibility”
went beyond “statutory” authority. The Bureau attached a copy of
the Truman statement, but not the Roosevelt directive. The FBI again
interpreted the Roosevelt directive as saying that it had authorized
“investigative work” related to “subversive activities.” %62

In December 1953, President Eisenhower issued a statement reit-
erating President Truman’s “directive” (including its interpretation
of Roosevelt’s orders) and extending it to matters under the Atomic
Energy Act.** On the day this statement was released, Director
Hoover and Attorney General Herbert Brownell attended a National
Security Council meeting to discuss “additional funds” for FBI
“counterintelligence coverage.” Director Hoover’s memorandum after
the meeting stated that the President “wanted to have” the “addi-
tional counterintelligence coverage.”*¢®* There was no reference to
“subversive activities.”

President Kennedy issued no public statement comparable to the
Roosevelt, Truman, and Eisenhower “directives.” However, in 1962
he did transfer the Interdepartmental Intelligence Conference from
under the National Security Council to “the supervision of the Attor-
ney General.” 3¢ In 1964, Attorney General Robert Kennedy re-issued
the TIC charter, citing as authority the President’s 1962 order and
directing the ITIC (still composed of the FBI and military intelligence
agencies) to continue:

the coordination of all investigation of domestic espionage,
counterespionage, sabotage and subversion, and other related
intelligence matters affecting internal security.

The charter added that it did not “modify” or “affect” the previous
“Presidential Directives” relating to the duties of the FBI, and that
the Delimitations Agreement between the FBI and military intelli-
gence “shall remain in full force and effect.” 2¢7

Thus, the Kennedy administration made no change in the vague
mandate for domestic intelligence activities, but merely placed formal
control in the hands of the Attorney General.

J. FBI Intelligence and International Tension, 1961-1963

The basic policy theme for the entire 1945-1963 period is stated in
a report for the National Security Council on the “Internal Security
Program” in 1954 :

Communist doctrine provides that a period of peace is to be
used to consolidate and strengthen the Communist forces in
the world while at the same time weakening and dividing, the
democratic nations including disruption of the internal life
of these nations economically, politically and socially. Thus

* Letter from J. BEdgar Hoover to Sherman Adams, Assistant to the President,
1/28/53, and attached memorandum on “FBI Liaison Activities,” 1/26/53.

* Statement of President Eisenhower, 12/15/53.

* Memorandum from J. Edgar Hoover te Attorney General Brownell, 12/29/53.

% National Security Action Memorandum 161, 6/9/62.

*" Memorandum from Attorney General Kennedy to J. Edgar Hoover, Chair-
man, Interdepartmental Intelligence Conference, 3/5/64.



465

the present Soviet “peace tactics” emphasize that our internal
security protective coverage must be maintained at a high
level. Soviet Russia can continue to increase subversive, dis-
ruptive tactics without risk or cost to herself commensurate
with the potential beneficial results to the Soviet cause.

The Internal Security Program was formulated on the as-
sumption of a continuance of peacetime “cold war” condi-
tions. However, it includes the elements to be expanded for a
wartinie operation.3®

The scope and techniques of domestic security intelligence operations
during this period cannot be fully understood without recognizing
that this assumption prevailed throughout all branches of the United
States government.*¢® )

In 1961, Director Hoover submitted a report to President Kennedy'’s
Special Assistant for National Security, McGeorge Bundy, on the
status of the internal security programs of the Interdepartmental
Intelligence Conference. It began by reviewing the charter of the IIC
and the Delimitations Agreement among the FBI and military intel-
ligence agencies. The primary objective of the “investigative program”
was “to counter the ever-increasing and continual threat from inter-
national communism and Soviet-bloc espionage and subversion.” 37

In addition to reviewing counterespionage operations, the report de-
scribed programs for “identification and investigation of potentially
dangerous persons in the United States” and for “coverage of Com-
munist Party activities.” The most significant recent change in opera-
tions was expanded coverage of Cuban groups. The FBI’s Security
Index program was explained in the following terms:

The FBI maintains a current list of individuals, both citi-
zens and aliens, to be considered for apprehension and deten-
tion, if necessary, in a period of emergency. Approximately
12,000 individuals are listed at this time. This list is kept cur-
rent on a daily basis by the addition of new individuals whose
activities make them potentially dangerous to the United
States, and by the deletion of individuals who are no longer
engaged in subversive activities. Included on the list of po-

5 Report on the Internal Security Program, prepared by the Interdepartmen-
tal Intelligence Conference and the Interdepartmental Committee on Internal
Security, 3/5/54.

¥ The Justice Department’s 1959 annual report stated:

“Despite the ‘thaw,” real or apparent, in the Cold War, the [Communist] Party
has continued as an organized force, constanily seeking to repair its losses and
to regain its former position of influence. In a number of fields its activities are
directed ostensibly toward laudable objectives, such as elimination of diserimi-
nation by reason of race, low cost housing for the economiecally underprivileged,
and so on. These activities are pursued in large part as ¢ way of extending the
influence of the Party and its contracts with other forces and currents in
American life, and with the hope of being able to “move in” on such movements
when the time is propitious. As a conspiratorial activity the Party is still very
much alive.” (Annual Report of the Attorney General for Fiscal Year 1959, pp.
247-248.) [Emphasis supplied.]

¥ J. Edgar Hoover, Chairman, Interdepartmental Intelligence Conference, to
McGeorge Bundy, Special Assistant to the President, 7/25/61, enclosing IIC Re-
port, Statug of U.8. Internal Security Programs, July 1, 1960, Through June 30,
1961.
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tentially dangerous individuals are nearly 200 persons who
are engaged In pro-Castro Cuban activities or who sympa-
thize strongly with such activities. In addition to members
of the Communist Party, it also includes certain members of
such organizations as the Nationalist Party of Puerto Rico,
the Nation of Islam, and the Socialist Workers Party.

The FBI’s “intensive coverage” of Cuban activities was required be-
cause of “the close ties between the Castro government of Cuba and
the Soviet bloc.” Particular attention was paid to the “July 26 Move-
ment”, which had been required to register under the Foreign Agents
Registration Act, and to “the Fair Play for Cuba Committee.” Re-
garding the latter, the report stated :

The Fair Play for Cuba Committee is the principal outlet
for pro-Castro propaganda and agitation on the part of U.S.
nationals sympathetic to the Castro regime. There are indica-
tions that this organization is receiving funds from the Cuban
Government. In addition, investigation has shown that this
group has been heavily infiltrated by the Communist Party,
USA (CPUSA), and the Socialist Workers Party (SWP).
... In fact, some chapters of the group have been directl
organized by and under the complete control of the CPUSK
or the SWP. '

Finally, with respect to coverage of the Communist Party and related
groups, the report stated :

The CPUSA is active in agitation and spreading dissension
in the U.S., and during the current racial disturbances in the
South, it has attempted to take full advantage of the situa-
tion. The Party has endeavored to bring pressure to bear on
state and Federal officials through the press, labor unions,
and student groups. ...

At the present time, the FBI has under investigation two
hundred known or suspected communist front and commu-
nist-infiltrated organizations. Many of these organizations
are national in scope with chapters in various cities through-
out the United States. These groups represent transmission
belts through which the CPUSA. can further its line.”* [ Em-
phasis added.]

The report did not say how effective the “attempts” and “endeavors”
of the Communists were, nor did it indicate Communist success was
increasing or decreasing.

The question of pro-Cuban activities had arisen earlier at a Na-
tional Security Council meeting in May 1961 after the Bay of Pigs
invasion. Director Hoover attended at the request of the Attorney
General. Hoover recorded after the meeting that he had “outlined to
the President the fact that the FBI had intensified its coverage of
Cubans in this country, both anti-Castro groups and pro-Castro

M IIC Report, Status of U.S. Internal Security Program, July 1, 1960 through
June 30, 1961.
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groups.” He had also “commented briefly upon the activities of the
Fair Play for Cuba Committee and the elements in back of it.” 372

An FBI intelligence program aimed at Castro sympathizers had
originally begun in November 1960 when field offices were instructed
to consider “recommending for the Security Index those individuals
who are not now on the Security Index but who . . . would be deemed
dangerous or potentially dangerous to the internal security of the U.S.
in the event of an emergency involving Cuba and the U.S.” Such indi-
viduals included both Cubans and non-Cubans “who have been en-
gaged in substantial activities in furtherance of the aims and purpose
of the Cuban government, in support of pro-Castro groups or organi-
zations or in furtherance of the communist or subversive infiltration
of pro-Castro groups.” 373

After the Bay of Pigs invasion in 1961, FBI field officers were ad-
vised that “increasing anti-United States attitudes and demonstrations
stemming from the Cuban situation and ‘cold war’ tensions are cause
for concern” and that pro-Castro groups might “react militantly to an
emergency situation.” In particular, the activities of the Fair Play for
Cuba Committee revealed “the capacity of a nationality group orga-
nization to mobilize its efforts in such a situation so as to arrange
demonstrations and influence public opinion.” Hence, all field offices
were to “be most alert to the possibility of demonstrations by nation-
. ality groups which could lead to incidents involving violence.” 3%

Further instructions covered both pro-Castro and anti-Castro
groups:

The failure of the recent invasion attempt by Cuban rebel
forces has accentuated the problem of investigating anti-
Castro and pro-Castro groups and individuals in the United
States. In addition to discharging our security and criminal
responsibilities we are faced with the necessity of acquiring
and providing other agencies informative and valid intelli-
gence data relative to the objectives and activities of both fac-
tions as well as data regarding key personalities. . . .

In order to discharge these investigative and intelligence
responsibilities with maximum effectiveness it is essential that
particular attention be afforded the development on a broadly
expanded basis of sources and informants in a position to pro-
vide knowledgeable data regarding pro-Castro and anti-
Castro activities.*"s

At the time of the Cuban missile crisis in 1962, the FBI intensified its
program for placing pro-Cubans on the Security Index and estab-
lished a special “Cuban Section” of the Index. Among the activities to
be considered in placing Cuban aliens on the Index included :

(1) participation in organizations supporting the Castro
regime, (2) participation in picket lines formed in
support of the Cuban Government, (8) contacts with

7 Memorandum of J. Edgar Hoover, 5/11/61.
¥ SAC Letter No. 60-54, 11/22/60.

™ SAC Letter No. 61-24, 4/27/61.

5 SAC Letter No. 61-28, 5/23/61.
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Cuban agents operating in this country on behalf of
the Cuban Government, or (4) statements or activities on
a subject’s part establishing reasonable grounds to believe that
his loyalty would lie with the Cuban Government in the event
of armed conflict between the United States and Cuba.*™

This program would have made it possible for the President, at the
height of the Cuban missile crisis, to declare an “internal security
emergency” and order the arrest and detention of those per-
sons deemed “potentially dangerous” because of their pro-Castro
sympathies.

In 1962 there were 11,165 persons on the Security Index, 969 per-
sons in Section A of the Reserve Index, and approximately 10,000
persons in Section B of the Reserve Index. An internal FBI memo-
randum stated, “Essentially, all of the individuals included therein
fall within the emergency detention provisions in the Internal Secu-
rity Act of 1950 as well as the emergency detention provisions of the
Attorney General’s Portfolio.” ** There is no indication that Justice
Department officials under the Kennedy Administration were in-
formed of the existence of the Reserve Index. '

In late 1963 the Security Index contained the names of 10,519 indi-
viduals, of whom 1,967 were designated for the Detcom Priority Ap-
prehension Program because “their training, violent tendencies and
prominence in subversive activity represent the greatest threat in time
of a national emergency. . . .”” #*® The procedures for Justice Depart-
ment review of the Security Index were described as follows:

The Department does not review individual cases prior to
the time they are placed on the Security Index.... In July
1955 the Department advised that it would engage in review-
ing a “sampling” of our Security Index cases and it has been
so engaged since. We furnish the Department each month a
list of our Security Index subjects for attachment to the Mas-
ter Warrant of Arrest maintained by the Department should
an emergency occur requiring their apprehension and from
this list the Department selects cases for reviewing. For infor-
mation, as of today approximately 59.4 percent of the Security
Index cases have been reviewed and approved by the Depart-
ment.

We request. the Department to conduct specific review of a
Security Index case when such a subject becomes (1) a U.S.
Government employee, (2) a foreign government employee,
and (3) an employee of the United Nations. We also request
the Department to specifically review a case previously re-
viewed and approved by it prior to taking action with respect
to removing a subject’s name from the Security Index. These
reviews are generally conducted by the Department within
a thirty-day period.’™

3% SAC Letter No. 62-55, 10/5/62.

T Memorandum from J. F. Bland to W. C. Sullivan, 6/7/62, 12/11/62.
™ Memorandum from W. C. Sullivan to A. H. Belmont, 11/26/63.

™ Memorandum from W. C. Sullivan to A. H. Belmont, 12/9/63.
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The date of this December 1963 memorandum, in response to a re-
‘quest by Director Hoover, indicates high-level concern that Lee
Harvey Oswald was not on the Security Index. o

Following the Kennedy assassination, the FBI Intelligence Divi-
sion proposed “a broadening of the factors which must be considered
in evaluating an individual’s dangerousness.” Six new criteria were
added :

1. Contacts with Sino-Soviet-bloc establishments (includ-
ing Cuba) where purpose of contact cannot be determined
or contact indicates communist sympathies.

2. Contacts with Sino-Soviet-bloe, Cuban, or Yugoslav in-
telligence agents where purpose of contact cannot be deter-
mined or contact indicates communist sympathies.

3. Individuals who have defected, revoked or sought revo-
cation of their United States citizenship in favor of a Sino-
Soviet-bloc country, who have returned to the United States,
and who have taken no positive steps to counteract such
action.

4. Statements or activities on a subject’s part establishing
reasonable grounds to believe that his loyalty would lie with
communist nations in the event of armed conflict between
the United States and communist nations.

5. Training and/or participation in espionage, sabotage, or
intelligence activities.

6. A history of emotional instability or irrational behavior
on the part of an individual with a subversive background
whose prior acts depict a propensity for violence and hatred
against organized government.

It was pointed out that such criteria were “sufficiently elastic so that
when applied with the necessary judgment the complex questions
which arise can be resolved.” 38

These FBI domestic intelligence policies in 1961-1963 indicated the
central purpose of the Bureau’s internal security assignment. Interna-
tional tensions were still sufficiently intense that the FBI could rea-
sonably anticipate the possibility of an “internal security emergency.”
The basic assumptions which had prevailed since World War 11 had
not been seriously questioned, and new events were viewed within that
framework.

V. FBI INTELLIGENCE AND DOMESTIC UNREST, 1964—1974

“Mr. J. Edgar Hoover and the FBI had developed into an extraor-
dinarily independent agency within our Government. It is hard to
exaggerate that. Mr. Hoover, in effect, took orders only from himself,
sometimes from an Attorney General, usually from a President, and
ghalt was it. He had created a kind of kingdom of which he was very
jealous. ...

“Mr. Hoover built a position which I think is almost unparalleled in
the administrative branch of our Government, a combination of pro-

% Memorandum from W. C. Sullivan to A. H. Belmont, 12/11/63; SAC Letter
No. 63-61, 12/17/68.
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fessional performance on the job, some element of fear, very astute re-
lations with the Congress, and very effective public relations.”

—Testimony of former Secretary of State Dean Rusk before
the Senate Foreign Relations Committee, July 23, 1974.

During the tumultuous years of the mid- and late-1960s and early
1970s, the FBI and other executive officials confronted entirely new
domestic security problems which did not fit the assumptions of the
past. Civil rights demonstrations, the violent Klan reaction, urban
ghetto disturbances, and protests against the Vietnam War raised sub-
stantially different concerns for federal executives. They were essen-
tially law enforcement matters, requiring effective criminal investiga-
tion of violent acts, improved police-community relations in the cities,
and careful planning to insure peaceful demonstrations. Nevertheless,
the FBI approached them within the framework of its domestic intel-
ligence operations, based on the concepts of previous decades; and the
Justice Department did not attempt in any significant way to reorient
the Bureau away from its preoccupation with Communist “influence.”
Instead, Attorneys General simply added new assignments for FBI
intelligence, in broad requests containing little guidance and even less
control.

A. Klan Intelligence

During the first half of 1964 officials of the Justice Department—
including Attorney General Kennedy, Deputy Attorney General
Nicholas Katzenbach, and Assistant Attorney General Burke Marshall
of the Civil Rights Division—were increasingly concerned about the
spread of Ku Klux Klan activity and violence in Mississippi and parts
of Louisiana and Alabama. Attorney General Kennedy sent a team
of lawyers experienced in organized crime investigations to Missis-
sippi. Based on their report and his own findings, Assistant Attorney
General Marshall prepared a memorandum for the Attorney General
to send to President Johnson in June 1964. Its purpose was to en-
courage the FBI “to develop its own procedures for the collection of
intelligence.” The memo to the President stated, in part :

. .. it seems to me that consideration should be given by the
Federal Bureau of Investigation to new procedures for 1den-
tification of individuals who may be or have been involved
in acts of terrorism, and to the possible participation in such
acts by law enforcement officials or at least their toleration
of terrorist activity. In the past the procedures used by the
Bureau for gaining information on known, local Klan
groups have been successful in many places, and the informa-
tion gathering techniques used by the Bureau on Communist
or Communist related organizations have of course been
spectacularly efficient.

The unique difficulty that seems to me to be presented by
the situation in Mississippi (which is duplicated in parts of
Alabama and Louisiana at least) is in gathering information
on fundamentally lawless activities which have the sanction
of local law enforcement agencies, political officials and a
substantial segment of the white population. The techniques
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followed in the use of specially trained, special assignment
agents in the infiltration of Communist groups should be of
value. If you approve, it might be desirable to take up with
the Bureau the possibility of developing a similar effort to
meet this new problem.?®!

Shortly thereafter, when three civil rights workers disappeared in
Mississippi, President Johnson called on former CIA Director Allen
Dulles to evaluate the situation. After conferring with the Attorney
General, the FBI Director, and other Justice Department officials,
Dulles flew to Jackson, Mississippi. There he met with the Governor,
the head of the highway patrol, civic business leaders, black and white
religious leaders, and civil rights workers. Upon his return to Wash-
ington, Dulles recommended to the President that a substantial in-
crease be made in the number of FBI agents in Mississippi to help
“control the terrorist activities”. He announced publicly that the
President appeared to favor his proposal and had indicated it would
be implemented very shortly.?*2

According to an account based on FBI sources, President Johnson
directed J. Edgar Hoover “to put people after the Klan and study
it from one county to the next. I want the FBI to have the best in-
telligence system possible to check on the activities of these people.” *2

Another account suggests that Hoover initially told the President to
send Federal marshals or troops to Mississippi, but finally agreed that
the FBI would take on the assignment.®®* Consequently, the FBI
opened a new field office in Jackson, Mississippi, in July 1964. In addi-
tion, the Justice Department’s Civil Rights Division set up a special
unit as “a central clearing house for information on Klan and Klan-
type organizations and on acts of violence and intimidation found to
have been encouraged by the Klan.” The unit maintained a current
listing of Klan membership; compiled information on the organiza-
tion of Klan federations and Klaverns and the relationship among
different groups; monitored trends toward growth or attrition, recruit-
ing activities, and changes in support for the Klan movement in par-
ticular areas; and reviewed and recommended action against Klan
organizations where members were acting to violate Federal statutes.®*®

At FBI headquarters the supervision of investigations of Klan and
hate groups was transferred from the General Investigative Division
to the Domestic Intelligence Division, where it had been prior to 1958.
The Inspection Division prepared a study of the matter before the
1964 shift occurred. This study recalled that “one of the prime fac-
tors” in the 1958 decision had been “the almost complete absence of
Communist Party activity in the racial area ;” another factor had been
the need to “streamline operations.” Because the General Investigative
Division handled “the investigation of individual cases, i.¢., bombings,

*1 Quoted in Victor Navasky, Kennedy Justice (New York: Atheneum 1971),
pp. 105-1086.

*2 “Dulles Requests More FBI Agents for Mississippi,” New York Times,
6/27/64 ; see also Joseph Alsop, “Murder by Night,” Washington Post, 6/17/64.

# Don Whitehead, Attack Against Terror: The FBI Against the Ku Kluz Klan
in Mississippi (1970), pp. 90-91.

* Joseph Kraft, “J. Edgar Hoover: The Complete Bureaucrat,” Commentary
(February 1965), pp. 59-62.

* Annual Report of the Attorney General for Fiscal Year 1965, pp. 185-186.
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-

murders, police brutality, etc.,” there was an advantage in “having the
hate group informants and intelligence functions with the substan-
tive civil rights cases.” This argument was repeated by officials opposed
to the transfer in 1964 :

[One official] believes the transfer of functions would create
an undesirable division of authority and responsibility ; that
our best chance to break major civil rights cases such as bomb-
ings, murders, etc., is through information developed from
the inside as a result of coverage established in the com-
munity where the crime occurred ; 1.e., informants and sources
in the Klan, hate groups, subversive organizations, but also
sources not connected with any group, who will report poten-
tial violence and individuals prone to violence. We are follow-
ing the policy of aggressively seeking out persons addicted to
violence even though they have not violated a federal law as
yet. He feels that the Division that is going to investigate
these cases should forge the necessary tools to use for this
purpose.

The contrary argument was based on “the premise that organizations
like the KKK and supporting groups are essentially subversive in
that they hold principles and recommend courses of action that are
inimical to the Constitution as are the viewpoints of the Communist
Party.” The Domestic Intelligence Division had experienced with
aggressive techniques in the area of “subversion :”

[Another official] feels that the DID over the years has
developed wide experience in the penetration of subversive
organizations through informants, anonymous sources,
sophisticated microphone and technical surveillances, inter-
view programs of highly specialized nature, etc., and that
his division could put this experience to excellent use in
penetrating the Klan and other hate groups.

It was also suggested that the Domestic Intelligence Division “would
be in a position to launch a disruptive counterintelligence program
against the Klan and other hate groups with the same effective-
ness that they are now doing insofar as the Communist Party is
concerned.”

The Inspection Division agreed that the Domestic Intelligence
Division had “achieved noteworthy results in infiltrating the Com-
munist Party and Soviet intelligence operations” and that “this
experience and knowhow could be put to good advantage in pene-
trating the Klan and other hate groups.” The Inspection Division also
“felt that a study of counterintelligence and disruption tactics against
the Klan certainly merits further consideration.” On the basis of
this recommendation, Director Hoover approved the transfer.3s

Former Attorney General Nicholas Katzenbach vigorously defended
the FBI’s broad intelligence-gathering program against the Klan in
his testimony before the Select Committee :

* Memorandum from J. H. Gale to Mr. Tolson, 7/30/64 (See Report on
COINTELPRO).



! 473

The Klan program involved the investigation and prosecu-
tion of persons who engaged in and who were committed to
the violent deprivation of constitutionally guaranteed rights
of others through murders, kidnappings, beatings and
threats of violence—all in contravention of federal and state
laws. . . . The Bureau was investigating and attempting to
prevent violence. To equate such efforts with surveillance or
harassment of persons exercising constitutionally guaran-
teed rights isin my view unmitigated nonsense. . . .

It is true that the FBI program with respect to the Klan
made extensive use of informers. That is true of virtually
every criminal investigation with which I am familiar. In
an effort to detect, prevent, and prosecute acts of violence,
President Johnson, Attorney General Kennedy, Mr. Allen
Dulles, myself and others urged the Bureau to develop an
effective informant program, similar to that which they had
developed with respect to the Communist Party. It is true
that these techniques did in fact disrupt Klan activities,
sowed deep mistrust among Klan members, and made Klan
members aware of the extensive informant system of the FBI
and the fact that they were under constant observation. Klan
members were interviewed and reinterviewed openly—a fact
which appeared in the public press at the time. They were
openly surveilled. These techniques were designed to deter
violence—to prevent murder, bombings and beatings. In
my judgment they were successful. I was aware of them and
I authorized them. In the same circumstances I would do so
again today.3

Mr. Katzenbach spoke of the FBI’s intensive investigation of indi-
viduals and groups with a “propensity for violence.” The FBI Manual
did, in fact, attempt to focus Klan intelligence investigations in this
manner. The basic standard for opening an investigation was whether
organizations or individuals “have adopted a policy or have allegedly
adopted a policy of advocating, condoning, or inciting the use of
force or violence to deny others their rights under the Constitution.”
The FBI Manual stressed :

The fundamental objective is to identify those who may be
engaged in or responsible for acts of violence, and care must
be taken to avoid becoming involved in widespread, nebulous
investigation which does not go to the heart of the problem at
hand. When a case is opened, it should receive immediate
and continuous attention until the initial allegation is re-
solved. The case should be promptly closed if it is definitely
dgf)emnined that it does not fall within the criteria set out . . .
above.

. wholesale investigations of individuals associated with
these organizations should not be undertaken. Individuals
investigated should be those key personnel who have the pro-
pensity for violence and actually formulate and carry out

*7 Nicholas deB. Katzenbach testimony, 12/3/75, Hearings, Vol. 6, p. 207.
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the organization’s policies and not those individuals who
merely attend meetings on a regular basis.

However, general intelligence collection did go beyond these limits.
Field officers were instructed to “follow through public source ma-
terial and established sources activities of organizations which do
not qualify for investigation under above standards.” o

The Domestic Intelligence Division chafed under these restrictions,
which were held over from when Klan investigations had been under
the General Investigative Division. Assistant Director William C.
Sullivan, head of the Intelligence Division, told the FBI Executives
Conference in 1966 that

. . . in his strong opinion the FBI is not adequately cop-
ing with the problems created by the Ku Klux Klan. He
had in mind bombings, beatings, civil rights violations, ete.
Mr. Sullivan pointed out that there are 14,000 members of the
Klans in the United States today. The FBI’s policy calls for
investigating all officers of the Klan and all Xlan members
who are violence prone. He said there are 4,500 officers and
to date we have investigated only 1,500 of them, and only 300
violence-prone of whom there are many more.

Sullivan specifically cited the problem in North Carolina where there
were 152 Klaverns and the FBI needed informant coverage of 81.
He urged that the Bureau give “sufficient manpower . . . and direc-
tion to seriously disrupt and reduce their activities and practices.”

Thereafter, in 1967 the FBI Manual was revised to direct field of-
fices specifically to furnish “details concerning rallies [and] demon-
strations” by Klan or hate-type organizations.?*® In 1969 these in-
structions were broadened to “include full details concerning the
speeches made at the rallies or demonstrations, as well as the identities
of the speakers.” !

In 1971 the criteria for investigating individuals were widened still
further. Special Agents in Charge of field offices were instructed to
investigate not only persons with “a potential for violence,” but also
anyone else “who in judgment of SAC should be subject of investiga-
tion due to extremist activities.” 302

Thus, the FBI gradually -expanded its Klan intelligence investiga-
tions, moving beyond information related to possible violence. By 1971
the FBI program for investigating Klan and hate-groups delegated
virtually unlimited discretion to the field and specifically required
FBI agents to report on lawful political speeches.

For example, the FBI’s collection of intelligence about “white mili-
tant groups” included groups “known to sponsor demonstrations
against integration and against the bussing of Negro students to white
schools.” As soon as a new organization of this sort was formed, the
Bureau used its informers and “established sources” to determine “the

*5 1965 FBI Manual Section 122, pp. 1-2.

*= Fxecutives Conference Memorandum, 3/24/66.
%0 1967 FBI Manual Section 122, p. 2.

*1 1969 FBI Manual Section 122, p. 2.

*2 1971 Manual Section 122, p. 2.
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aims and purposes of the organization, its leaders, approximate mem-
bership” and other “background data” bearing upon “the militancy”
of the group.’

B. FBI Intelligence and the Black Community

Events in 1964 also led to a substantial change in FBI intelligence
programs dealing with black “extremists” and civil disorders, in addi-
tion to the Klan. During the first urban ghetto riots in the summer of
1964, President Johnson instructed the FBI to investigate their origins
and extent. The Bureau’s report was made public in late September.
The FBI had surveyed nine cities where riots had occurred and
gathered information “from public officials, police officers, clergymen,
leaders of responsible organizations and individuals considered to be
reliable.” The basis for the inquiry was explained in the most general
terms:

It is a truism that the first duty of all government is to
maintain order, else there is no government. Keeping the peace
in this country is essentially the responsibility of the state gov-
ernment. Where lawless conditions arise, however, with simi-
lar characteristics from coast to coast, the matter is one of na-
tional concern even though there is no direct connection be-
tween the events and even though no federal law is violated.
[{Emphasis added.]

The FBI’s findings served to reassure the public: there was no evidence
“that the riots were organized on a national basis;” none of the inci-
dents was a “race riot” involving interracial violence; and none was a
“direct outgrowth of conventional civil rights protest.” However, the
FBI did report the role of “a Marxist-Leninist group following the
more violent Chinese Communist line” and other individuals “with
histories of Communist affiliation” in alleged attempts to instigate riot
activity. The FBI also called attention to the growth of black mili-
tancy, asserting that “a number of violent agitators” had arisen. With-
out mentioning his name, the FBI report deseribed the activities of
Malcolm X as one example of a leader urging blacks “to abandon the
doctrine of non-violence.” 3**

These developments in the North and the increasing number of civil .
rights demonstrations in the South were the background for an ex-
pansion of the FBI program for collecting intelligence on “General
Racial Matters” in early 1965. The FBI Manual was revised to caver
demonstrations, racial violence and riots. These revisions included the
following :

In order that the Bureau’s information will be complete
regarding planned racial activity, such as demonstrations,
rallies, marches, or threatened opposition to activity of this
kind, each office must assume responsibility for following up
the planned activity and promptly advising the Bureau by
teletype of subsequent developments even though the develop-

52 SAC Letter 68-25, 4/30/68.
% «Text of FBI Report on Recent Racial Disturbances,” New York Times,
9/27/64.

69-984 © - 76 - 31
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ment may be a postponement or cancellation of the planned
activity.

In the event of an outbreak of mob violence or rioting . . .
you must: Immediately launch a vigorous investigation to
determine the causes and forces behind the threatened or ac-
tual mob violence or rioting and whether there is an organized
pattern underlying it emanating from subversive or radical
groups or other outside sources . . . [and] afford specific
assignments to informants, and keep them assigned, to deter-
mine the underlying cause of the mob violence or riot. . . . 3%

At this time the FBI Director testified before the House Appropria-
tions Committee that the FBI was following “the racial situation
from an intelligence viewpoint.” The Justice Department reported
that this intelligence had already made it possible for the Civil Rights
Division to keep “a close and continuing watch on civil rights demon-
strations which totaled 2,422 in almost all states during the year end-
ing April 1964.” soe

In late 1966 after two more “long hot summers,” including the 1965
Watts riot in Los Angeles and many smaller-scale disorders, the FBI
instituted a program for preparing semi-monthly summaries of pos-
sible racial violence in major urban areas. Field offices were instructed
to conduct “a continuing survey to develop advance information con-
cerning racial developments which clearly point to the possibility of
mob violence and riotous conditions.”

This survey should afford the Bureau a realistic, compre-
hensive picture of the existing racial conditions in major urban
areas on a current basis and this can only be accomplished by
maintaining a constant and effective check on existing condi-
tions through racial, criminal, and security informants and
through established logical sources. Information . . . should
cover the following categories:

(1) Name of community. ...

(2) General racial conditions. ...

(3) Current evaluation of violence potential. ...

(4) Identities of organizations involved in local racial
situations. Such organizations may include not only civil
rights organizations but also subversive organizations, black
nationalist organizations, Klan organizations, hate-type
groups, and others. Include a concise summary of the gen-
eral programs of such organizations relating to the racial
issue. In particular include any indications of subversive or
radical infiltration of organizations and any indication that
organizations involved in the racial issue advocate or may
resort to extralegal action or violence.

(5) Identities of leaders and individuals involved. Include
the identity of leaders and individuals in the civil rights
movement as well as readily available personal background

-data, any pertinent information contained in office files

% 1965 FBI Manual Section 122, pp. 6-8.
¢ Department- of Justice Appropriation for Fiscal Year 1968, Hearings before
the House Appropriations Committee (1965), pp. 175, 342-343, 348. .
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showing affiliation or association with Klan-type, communist
or related subversive organizations and/or statements made
by such individuals advocating racial violence and/or extra-
legal activity. )

(6) Existence of channels of communication between minor-
ity leaders and local officials. . . . )

(7) Objectives sought by minority community, and possible
points of contention. . . . Descri)lr;e the number, character,
and intensity of the techniques used by the minority commu-
nity, such as picketing or sit-in demonstrations, to enforce
their demands.

(8) Reaction of leaders and members of the community to
minority demands . . 37

The Bureau concentrated investigations in this field on “black na-
tionalist groups,” described as “hate-type organizations” with a “pro-
pensity for violence and civil disorder.” % The term “militant black
nationalist” was not defined with any precision. Such “racial militants”
were deemed a “threat to the internal security” because of their “an-
archistic tendencies” 3 or their “propensity for fomenting racial dis-
order.” *° Leaders and members of “black nationalist” groups were
investigated under the Emergency Detention Program for placement
on the FBI’s Security Index.

The standards were so vague, however, that the FBI included Dr.
Martin Luther King and his nonviolent Southern Christian Leader-
ship Conference in the “radical and violence-prone” category, because
Dr. King might “abandon his supposed ‘obedience’ to ‘white, liberal
doctrines’ (nonviolence) and embrace black nationalism.” 402

Another leading civil rights group, the Council on Racial Equality
(CORE). which had “negligible” Communist infiltration, was investi-
gated under the “Racial Matters” Program because the Bureau con-
cluded that it was moving “away from a legitimate civil rights or-
ganization” and was “assuming a militant. black nationalist posture.”
The FBI reached this conclusion on the grounds that “some leaders in
their public statements” had condoned “violence as a means of attain-
ing Negro rights.” The investigation was intensified, even though there
was as yet no information that its members “advocate violence” or
“participate in actual violence.” 402

The Justice Department provided little guidance for FBI intelli-
gence investizations. The Nation of Islam again provides an example.
In 1962. the FBI asked if the groun could be prosecuted or designated
for the “Attorney General’s list.” In replv, the Internal Security Di-
vision repeated its earlier position that there was not “sufficient evi-
dence to warrant prosecutive action.” but that the FBI should “con-
tinue its investigation . . . because of the radical, semi-secret, and vio-
lent nature of this organization, and the continuning tendency on the

*” FBY Manual Section 122, revised 12/13/66. pp. 8-9.

*s Memorandum from PBI Headquarters to all SACs, 8/25/67.
2 Memorandum from C. D, Brennan to W. C. Sullivan, 4/30/68.
“ Memorandum from P. L. Cox to Mr, Sullivan, 9/5/67.

“% Memorandum from Brennan to Sullivan, 4/30/68.

2 Memorandum from FBT Headquarters to all SACs, 8/4/68.

2 SAC Letter 68-16, 3/12/68.
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part of some of its leaders to use language of implied threats against
the Government.” 44 Although the Division did not mention the Secu-
rity Index, the FBI believed that the investigation was conducted
primarily so that leaders and/or active members could be considered
“for apprehension during the period of a national emergency and for
inclusion in the Security Index.” 40

The FBI again asked for the Justice Department’s opinion in 1963.
An official of the FBI Domestic Intelligence Division observed to his
superior, “Inasmuch as the Department is in possession of all pertinent
information regarding the NOT and its teachings, it appears the De-
partment is trying to get the Bureau to do the Department’s work.” 4

The Internal Security Division replied only that there was “in-
sufficient evidence” for prosecution and said nothing about further
investigation.+*’

Nevertheless, the FBI did continue investigating “because of the
radical, semisecret and violent nature of the organization.” In 1964, it
once again asked for the Department’s opinion “as to whether the activ-
ities of the NOI come within the criteria of Executive Order 10450 or
whether its activities are in violation of any other Federal statute.” 0
The Internal Security Division’s answer reiterated that there was “in-
sufficient evidence” for prosecution, and went into greater detail re-
garding applicability of the criteria for the Employee Security Pro-
gram under Executive Order 10450:

The activities reported must be shown to be more than mere
prophecies or utterances made with the hope of ulti-
mate attainment of their desired aims. For example,
while teaching that the white man must be exterminated
they do not say by whom or how. There should be available
evidence to show that the advocacy or approval of the com-
mission of acts of violence to deny others their Constitu-
tional rights is calculated to incite the members to action
now or in the foreseeable future. Evidence is needed to show
the specific acts taken by particular individual leaders in ad-
vocating or approving acts of force and violence; not that
“heads will roll in the streets”, which could be merely a pre-
diction, but rather what specific plan of action, direction or
urging has been made to bring about such an event; not the
abstract teaching that Allah will cause the desired event, but
the concrete steps taken by specific individual leaders to ef-
fectuate their goals. It is fully realized that such evidence
is not easily obtained even if its exists; and finally there seems
to be some indication that the leaders are becoming more
cautious in their utterances.**®

% Memorandnm from Assistant Attorney General J. Walter Yeagley to the FBI
Director, 1/25/62.
% Note on Memorandum from the FBI Director to Assistant Attorney General
J. Walter Yeagley, 1/10/62.
48 Memorandum from F. J. Baumgardner to W. C. Sullivan, 2/21/63.
+7 Memorandum from Assistant Attorney General J. Walter Yeagley to the FBI
Director, 5/16/63.
* Memorandum from the FBI Director to Assistant Attorney General J. Walter
Yeagley, 1/31/64.
® Memorandum from Assistant Attorney (lencral J. Walter Yeagley to the FBI
Director, 3/8 ‘64,
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Despite this formal opinion, the FBI continued to investigate and to
furnish the results to the Department in reports and memoranda.

FBI intelligence officials assumed they could go ahead not only be-
cause the Justice Department did not say “stop the investigation,”
but also because the FBI still included “names of appropriate Nation
of Islam officials . . . in our Security Index” (which was reviewed by
the Internal Security Division). In mid-1966 an FBI intelligence of-
ficial observed, “The Department apparently has no intention of
authorizing prosecution of the Nation of Islam, in absence of the
Nation of Islam causing large-scale riots, or virtual insurrection. How-
ever, it appears to be in the Bureau’s best interests to put the Depart-
ment on record once again as to whether a prosecutable violation
exists. ... 41°

This time the Internal Security Division specifically asked the FBI
to continue “active investigation . . . for possible violation of Federal
statutes or for possible designation under the provisions of Executive
Order 10450.” This request was made despite the Division’s conclusion
that there was still “insufficient evidence” and that in the previous two
years there had “been no sienificant changes as to the character and
tactics of the organization.” The only reason offered for this Depart-
mental instruction to continue the investigation was that the group’s
leaders “advocate disobedience of any law contrary to the beliefs of
Muslims.” 41

There were no further FBI requests for Departmental opinion or
instructions provided by the Internal Security Division regarding the
continued intelligence investigation of the Nation of Islam from 1966
until 1973.

C. COMINFIL Investigations—“Racial Matters”

In June 1964, the FBI established a “special desk” in the Domestic
Intelligence Division to supervise an “intensification of the investiga-
tion of communist influence in racial matters.” 2 The chief of the Divi-
sion’s Internal Security Section stressed that civil rights was “the
primary domestic issue on the political front today,” and that “both
sides” in the Senate debate on the Civil Rights Bill might “ask the
Bureau” for information about “communist penetration into the racial
movement.” Thus, the FBI had to be prepared to make “a proper
presentation of the facts.” The Bureau’s Inspection Division endorsed
this step, noting that the “urgency” for the FBI to “stay ahead” of
the situation was tied not only to the civil rights bill, but to “the com-
plex political situations in an election year where civil rights and
social disturbances will play a key role in campaign efforts and pos-
sibly election results.” 4** Instructions to the field in August 1964
stated :

There are clear and unmistakable signs that we are in the
midst of a social revolution with the racial movement at its
core. The Bureau, in meeting its responsibilities in this area,
is an integral part of this revolution.***

O Memorandnm from F. J. Baumegardner to W. C. Sullivan. 7/15/66.

“! Memorandum from Assistant Attorney General J. Walter Yeagley to the
FBI Director, 7/28/66. .

42 Memorandvm from F. J. Baumgardner to W. C. Sullivan, 10/1/64.

“* Memorandum from F. J. Baumgardner to W. C. Sullivan, 5/20/64.

“4 Memorandum from FBI Headquarters to all SACs, 8/28/64,
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The part the FBI played in this “revolution” in American race
relations was not a noble one. Director Hoover’s formal statement to
the Appropriations Committee, published in April 1964, discussed at
great length the “Communist interest in Negro activities.” He con-
cluded that “Communist influence” in the “Negro movement” was
“vitally important” because “it can be the means through which large
masses are caused to . . . succumb to the party’s propaganda lures.”
The number of Negroes recruited by the Communists was “not the im-
portant thing.” Rather, Director Hoover said it was “an old Com-
munist principle” that: “Communism must be built with non-Com-
munist hands.” #15

Director Hoover’s public and private message in 1964, on this and
other occasions, was that the “importance of the Communist influence
in the Negro movement” could not be “ignored or minimized.” *¢ Most
Americans at that time would not have questioned Hoover’s preemi-
nence as an expert on Communism.*'* Nevertheless, Bureau records in-
dicate that he rejected the findings of the FBI’s most experienced in-
telligence officials on this issue, that he influenced his subordinates to
abandon their own judgments and to exaggerate Communist influence
in the civil rights movement, and that these subordinates then in-
stituted massive investigative efforts to find every possible bit of
evidence of Communist links in order to substantiate the Director’s
preconception.*®

The August 1963 March on Washington had a dramatic impact on
the nation—and devastating consequences within the FBI. Shortly
before the March, Bureau intelligence officials summarized the results
of extensive investigations (initiated a month before the March).#®
There was no evidence that the March was “actually initiated” or
“controlled” by Communists, although they did plan to participate.
There had been “an obvious failure” of the Communists “to appreci-
ably infiltrate, influence, or control large numbers of American
Negroes.” The report concluded that “time alone will tell” whether
the Communists would have “great success” in the future.**

Director Hoover, upon reading the report, sharply. rejected its
finding that Communist influence was “infinitessimal.” % His subor-
dinates got the message. “The Director is correct,” wrote the head of
the Domestic Intelligence Division, adding, “We regret greatly that
the memorandum did not measure up to what the Director has a right
to expect from our analysis.” 42

The Division head advised another Bureau official: “It is obvious
that we did not put the proper interpretation upon the facts which
we gave to the Director.” He promised to “do everything that is

5 Justice Department Appropriation for FY 1965, Hearings before the House
Appropriations Subcommittee, 88th Cong. (1964), p. 309.

8 Memorandum from C. D. DeLoach to Edwin O. Guthman, Special Assistant
to the Attorney General for Public Information, 5/14/64. (Enclosure)

7 His book, Masters of Deceit: The Story of Communism in America and How
to Fight It (New York: Henry Holt, 1958), was a best-seller and was used in
schools across the country.

#% See Committee Report on Dr. Martin Luther King.

49 Memorandum from F. J. Baumgardner to W. C. Sullivan, 8/22/63.

2 Memorandum from F. J. Baumgardner to W. C. Sullivan, 8/23/63.

‘2 J, Bdgar Hoover’s note on Baumgardner memorandum, 8/23/63.

B Memorandum from W. C. Sullivan to A. Belmont, 8/30/63.
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humanly possible to develop all facts nationwide relative to Com-
munist penetration and influence over Negro leaders and their
organizations.” 42

This exchange set in motion a disastrous series of events. The
Domestic Intelligence Division recommended asking the Attorney
General to approve a wiretap on Dr. Martin Luther King,**® inten-
sifying field investigations to uncover “communist influence on the
Negro” using “all possible investigative techniques,” and expanding
COINTELPRO operations using “aggressive tactics” to “neutralize
or disrupt the Party’s activities in the Negro field.” 42 A fter a sarcastic
initial rejection of these plans, Director Hoover approved a new
Intelligence Division memorandum on “Communism and the Negro
Movement—A Current Analysis” and noted, “I am glad that you
recognize at last that there exists such influence.” %

Approving a recommendation after a December 1963 conference
that the Bureau take Dr. King “off his pedestal” and promote some-
one else to be his successor as the new “national Negro leader,” FBI
Director Hoover observed :

I am glad to see that “light” has finally, though dismally de-
layed, come to the Domestic Int. Div. I struggled for months
to get over the fact that the Communists were taking over the
racial movement but [1llegible] couldn’t or wouldn’t see it.**

Director Hoover’s exaggeration of Communist influence in the civil
rights movement (especially his 1964 appropriations testimony)
risked poisoning the political climate in the months before passage of
the 1964 Civil Rights Act.**® And the investigation of the civil rights
movement to uncover any shred of evidence of Communist influence
added massive reports to the files of the Bureau and other agencies on
lawful political activity and law-abiding Americans.

To achieve this end FBI Manual provisions for internal security
intelligence were revised substantially without any outside super-
vision. New instructions were added to intensify FBI intelligence in-
vestigations of Communist influence in the civil rights movement and
in protest demonstrations. First of all, field offices were to identify all
Negro members of the Communist Party. Second, a new program code-
named CIRM (Communist Influence in Racial Matters) was insti-
tuted. Quarterly reports from the field offices were to include informa-
tion on:

. . . communist infiltration in various organizations, such
as the Congress of Racial Equality, Student Non-Violent
Coordinating Committee, and the like; investigations of sub-
versive individuals active in the racial movements; inves-
tigations of communist fronts and other miscellaneous orga-
nizations; and racial disturbances and other racial matters.
. . . These reports shall be designed to precisely spell out the
full extent of the communist influence in racial matters. They

“ Memorandum from W. C. Sullivan to A. Belmont, 9/25/63.

% Memorandum from J. Edgar Hoover to Attorney General Kennedy, 10/7/63.
¢ Memorandum from F. J. Baumgardner to W. C. Sullivan, 9/16/63.

" Note on Memorandum from Alan Belmont to Clyde Tolson, 10/17/63.

“% Note on memorandum from W. C. Sullivan to A. Belmont, 1/8/64.

# «Rights Bill Crippling is Feared,” Washington Post, 5/11/64.
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should separate words and intentions from actions; mere par-
ticipation from direct influence; and the bona fide communist
from the mere “do-gooder”. They should not include informa-
tion concerning legitimate efforts in the racial movement
where there is no communist taint.

The FBI Manual also required field office reports on protest activities
where Communists might be involved including :

Information on communist direction and influences of and
participation in racial demonstrations, disturbances, drives,
boycotts, and any other similar activities with racial over-
tones. This part will illustrate kow communist activities af-
tempt to exploit radical situations and expand communist in-
fluence, thus furthering communist objectives. . .. [Emphasis
added.]

Under each subheading include such information as nature
of event; sponsoring and participating groups; total partici-
pants ; number and identities of subversives involved ; specifics
as to whether subversives directed, controlled, instigated, or
merely participated; whether violence resulted and, if so,
whether subversives involved ; arrests of subversives and court
disposition; and any other information believed pertinent
to the over-all picture of communist influence. Efforts by sup-
porting groups to avoid communist involvement should also be
reported. If a particular event had no communist involvement,
it should, of course, not be included in the report.

The last restriction had somewhat less effect, because FBI offices were
advised that “the term ‘communist’ should be interpreted in its broad
sense as including persons not only adhering to the principles of the
CPUSA itself, but also to such splinter and offshoot groups as the
Socialist Workers Party, Progressive Labor Party, and the like.”
Whenever a group was subject to Communist influence, field offices
had to report:

.. . pertinent data as to the national headquarters, as well as
any local affiliates. . . . The number of members, nationally
and by locals, should be indicated. Include under each orga-
nization information as to officers and others in positions of
influence who have present or past subversive connections;
information as to other subversives who are merely members;
specific evidence of influence wielded by subversives; policy
concerning communist participation in the organization’s ac-
tivities, such as prohibition of communists holding office or
membership (if no such stated policy, so indicate) ; and use
and distribution of communist propaganda. [Emphasis
added.] +3°

These instructions continued in effect until the early 1970’s. Their
application to Dr. Martin Luther King, Jr., and the Southern Chris-
tian Leadership Conference are described elsewhere,*3%

“0 FBI Manual Section 87, pp. 12a-12¢, revision of 9/18/64.
«0n See Committee Report on Dr, Martin Luther King, Jr.
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Under this program the FBI also intensified investigations of mod-
erate groups like the NAACP, which had been under investigation
since the 1940’s. For example, the Detroit office relied on six informants
to “follow and report on all efforts by the Communist Party to in-
filtrate the NAACP.” 431

The New York Field Office used sixteen informants and confidential
sources “to follow CP infiltration of the national organization of the
NAACP and local branches of the NAACP.” All the national officers
and board members of the NAACP were listed, and any data in FBI
files on their past associations with subversives were included. Most of
this information went back to the 1940’s. Copies of the report were dis-
seminated to local military intelligence officers.**2

The FBI’s Chicago ofhce prepared a Letterhead Memorandum (a
report designed for dissemination to other Executive Branch agen-
cies) on the plans of Communist leaders to have “the Party forces”
at the NAACP National Convention press for certain policies. The
memorandum did not indicate how extensive or influential these “Party
forces” would be.*** The St. Louis office used eleven informants and
confidential sources to “follow and report interest and activity of the
CP and SWP in the NAACP in St. Louis.” #* The New York office
reported changes in the leadership and board of the NAACP in 1966,
once again going back in FBI files to uncover any subversive associa-
tions in the 1940°s.> The FBI did close cases on specific chapters where
there were very few Communists involved.®*® In order to reach the
point of closing a case,-however, FBI offices submitted reports listing
all officers of the NAACP chapters and the number of members. Mem-
bership figures were sometimes obtained by “pretext telephone call . . .
utilizing the pretext to being interested in joining that branch of the
NAACP.” (Copies of all reports were disseminated to local military
intelligence offices “in view of their interest in matters pertaining to
infiltration of the NAACP.”) 7

D. 000215 INFIL Investigations—T he Antiwar Movement and Student
oUPs

The scope of FBI intelligence investigations of Communist infiltra-
tion of civil rights groups was matched, if not exceeded, by its investi-
gations of Communist links to the antiwar movement. As early as
1964 the FBI reported publicly that the Communist Party was con-
ducting “an intensive campaign for the withdrawal of American
forces from South Vietnam.” ¢

In April 1965, President Johnson’s Assistant for National Security
Affairs, McGeorge Bundy, asked the FBI for information concerning
the Communist role in criticism of American policy in Vietnam. The
following day Director Hoover met with the President to discuss this
matter. According to Hoover’s account :

“t Memorandum from Detroit Field Office to FBI Headquarters, 4/15/65.

2 Memorandum from New York Field Office to FBI Headquarters, 4/15/65.
% Memorandum from Chicago Field Office to FBI Headquarters, 5/7/65.

“4 Memorandum from St. Louis Field Office to FBI Headquarters, 4/14/66.

“* Memorandum from New York Field Office to FBI Headquarters, 4/15/66.
** Memorandum from FBI Headquarters to Indianapolis Field Office, 5/4/66.
“”Memorandum from Los Angeles Field Office to ¥BI Headquarters, 11/5/65.
“% Annual Report of the Attorney General for fiscal year 1964, pp. 373-376.
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The President informed me that he was quite concerned
over the anti-Vietnam situation that has developed in this
country and he appreciated particularly the material that we
sent him yesterday containing clippings from various col-
umnists in the country who had attributed the agitation in
this country to the communists as there was no doubt in his
mind but that they were behind the disturbances that have
already occurred. He said he had just received from Mr.
MecCone, the outgoing Director of the Central Intelligence
Agency, a letter in which the Central Intelligence Agency
stated that their intelligence showed that the Chinese and
North Vietnamese believe that by intensifying the agitation
in this country, particularly on the college campus levels it
would so confuse and divide the Americans that our troops
in South Vietnam would have to be withdrawn in order to
preserve order here and it would enable North Vietnam to
move in at once. . . . He stated he would like me to take
prompt and immediate steps to brief at least two Senators
and two Congressmen, preferably one of each Party, on the
demonstrations in this country of the anti-Vietnam groups so
that they might in turn not only make speeches upon the
floors of Congress but also publicly....

I informed the President that I had just received word
this morning before coming to the White House that plans
had been made from May 3 to May 9 to demonstrate in 85
cities of this country by the Students for Democratic Society,
which is largely infiltrated by communists and which has
been woven into the civil rights situation which we know has
large communist influence. I told the President we were pre-
paring a memorandum on the Students for Democratic So-
ciety which I would try to get to him by tomorrow. . ..

T also told the President that we were preparing, in response
the request he had made through Honorable McGeorge Bundy
at the White House an over-all memorandum on the Vietnam
demonstrations and communist influence in the same. , . .

Director Hoover issued the following instructions to his subordinates
after his meeting with the President :

. . . I want prepared immediately a memorandum which I
can transmit to the President containing what we know about
the Students for Democratic Society. While I realize we may
not be able to technically state that it is an actual communist
organization, certainly we do know there are communists in it.
It is somewhat similar to the situation we found in the Selma-
to-Birmingham March in which we were able to identify 75
communists from New York City as being in that march even
though there were many others in the march who were not
communists and we could not be certain it was a communist
demonstration. What I want to get to the President is the
background with emphasis upon the commumist influence
therein so that he will know exactly what the picture is. [Em-
phasis added.]
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I believe we should intensify through all field offices the
instructions to endeavor to penetrate the Students for Dem-
ocratic Society so that we W'lﬁ) have proper informant coverage
similar to what we have in the Ku Klux Klan and the Commu-
nist Party itself.

The Director also issued instructions for the overall memorandum on
antiwar demonstrations “so that it can be used publicly by prominent
officials of the Administration whom the President intends to send in
various parts of the country to speak on the Vietnam situation.”

I want it prepared in such a manner that there will be nothing
to uncover our informant coverage but be a good, strong
memorandum that will pinpoint that these demonstrations
which have occurred, particularly on the campuses of the
colleges and universities have been largely participated in by
communists even though they may not have initiated them
but they at least have joined and forced the issue such as has
been done at Berkeley, California, and as they are doing at
Ohio State University at the present time. Give this matter
immediate attention and top priority as the President is quite
concerned about the situation and wants prompt and quick
action.*3?

The resulting report on “Communist Activities Relative to United
States Policy on Vietnam” presented extensive information showing
the Communist Party’s desire to influence antiwar activity—by send-
ing letters to the President and Congressmen, issuing press releases,
delivering speeches on campuses and elsewhere, distributing Party
propaganda, and participating in protest demonstrations. Only one
antiwar group other than the Party itself was reported as being sig-
nificantly influenced—the W.E.B. DuBois Clubs allegedly formed in
1964 “as a result of a mandate by the Communist Party.” The Party
had instructed its district leaders “to organize activities in the trade-
union movement, in youth groups and in religious organizations until.
peace is achieved.” The extent or success of this effort was not dis-
cussed. Instead, a recent demonstration of some 15,000 persons in
Washington, D.C., “was not communist instituted, dominated or con-
trolled,” although party members participated. Party members also
were “participants” in a “vigil” at the LBJ ranch.

FBI field offices were instructed in 1965 to intensify their investiga-
tion of “subversive activity” among student groups.** However, in
1967, there was concern that FBI intelligence activity on college cam-
puses might be exposed by the controversy over CIA links with the
National Student Association. Therefore, field offices were advised:

It is possible that this current controversy could focus
attention on the Bureau’s investigations of student groups on
college campuses. It is also possible that student groups such
as the Students for a Democratic Society and the W.E.B.
DuBois Clubs of America could use this controversy as a
vehicle to create some incident to embarrass the Bureau by

“® Memorandum of J. Edgar Hoover, 4/28/65.
“ Jeotter to McGeorge Bundy, 4/28/63, enclosing FBI memorandum, 4/28/65.
41 SAC Letter No. 8544, 8/17/65.
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claiming that we are infringing on academic freedom by in-
vestigating such groups. You should, therefore, bear in mind
that in our continuing investigations to keep abreast of sub-
versive influence on campus groups, in discharging our re-
sponsibilities in the internal security field, such investigations
should be conducted in a most discreet and circuinspect man-
ner. Good judgment and common sense must prevail so that
the Bureau is not compromised or placed in an embarrassing
position.

Field offices were reminded that existing FBI policy required ap-
proval from headquarters before investigating individuals or groups
“connected with an institution of learning,” before interviewing stu-
dents or faculty members, and before developing a student or faculty
member “as an informant or source.” These interviews or contacts were
also to “be made away from the campus.” 4

When the Katzenbach committee issued its report on CIA involve-
ment with student groups, FBI Director Hoover canceled all out-
standing authorizations “to contact students, graduate students, and
professors of educational institutions in security matters ... [includ-
ing] established sources, informants, and other sources.” Field offices
were instructed to request new authority from FBI headquarters
“where contacts with such individuals are particularly important and
necessary.” 443

Thus, at least one dimension of the FBI’s expanding domestic
intelligence program in the 1960s was temporarily cut back to avoid
criticism. Director Hoover’s restrictions imposed in 1966-1967 on the
use of other sensitive techniques, including electronic surveillance
and surreptitious entries, are discussed elsewhere.*43

The FBI’s desires for intelligence conflicted directly with its fear
of “embarrassment.” Shortly after the cutback in campus coverage, the
FBI formally characterized the Students for a Democratic Society for
the first time. The characterization (or “thumbnail sketch”) stressed
the following information on “subversive” connections with SDS.

Gus Hall, General Secretary, Communist Party, USA, when
interviewed by a representative of United Press Interna-
tional in San Francisco, California, on May 14, 1965, de-
scribed the SDS as a part of the “responsible left” which the
Party has “going for us.” At the June, 1965, SDS National
Convention, an anticommunist proviso was removed from the
SDS constitution. In the October 7, 1966, issue of “New Left
Notes,” the official publication of SDS, an SDS spokesman
stated that there are some communists in SDS and they are
welcome. 444

As intelligence investigations of SDS chapters expanded, FBI of-
ficials realized that the restrictions on campus contacts “impose prob-
lems for the field.” Field offices were advised to stress “the develop-
ment of noncampus informants and sources” to maintain intelligence

“2 SAC Letter No. 67-13, 2/21/67.

“2 SAC Letter No. 67-20, 4/7/67.

43¢ See Reports on Warrantless FBI Electronic Surveillance ; Warrantless FBI
Surreptitious Entry; and CIA and FBI Mail Opening.

#* SAC Letter No. 67-23, 4/25/67.
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coverage of “subversive” activity at educational institutions.**> Short-
ly thereafter, the restriction was lifted for contacts on campuses with
“established sources functioning in an administrative capacity such as
a Registrar, Director of Admissions, Dean of Men, Dean of Women
and Security Officer, and their subordinates.” Headquarters approval
was still needed to contact students or professors.i*¢

An example of the scope of these investigations is the coverage of
various antiwar teachins and conferences sponsored by the Universi-
ties Committée on Problems of War and Peace. A forty-one page
report from the Philadelphia office, based on coverage by thirteen
informants and confidential sources, described in complete detail a
“public hearing on Vietnam.” )

A Communist Party official had “urged all CP members” in the
area to attend, and one of the organizers was alleged to have been a
Communist in the early 1950s. Upon receipt from an informant of a
list of the speakers, the FBI culled its files for data on their back-
grounds. One was described by a source as a Young Socialist Alliance
“sympathizer.” Another was a conscientious objector to military serv-
ice. A third had contributed $5.00 to the National Committee to Abolish
the House Committee on Un-American Activities. A speaker repre-
senting the W.E.B. DuBois Club was identified as a Communist. The
FBI covered the meeting with an informant who reported practically
verbatim the remarks of all the speakers, including the following:

The Chairman of the Philadelphia Ethical Society;

A representative of the American Civil Liberties Union;

A representative of the United Electrical Workers;

A spokesman for the Young Americans for Freedom;

A member of the staff of the “Catholic Worker”;

A minister of the African Methodist Episcopal Church;

A minister of the Episcopal Church;

A representative of the Philadelphia Area Committee to End
the War in Vietnam;

A professor of industrial economics at Columbia Univer-
sity;

A representative of the Inter-University Committee for
Debate on Foreign Policy;

A member of Women’s Strike for Peace who had traveled
to North Vietnamj; ‘

A member of Women’s International League for Peace and
Freedom who had visited South Vietnam;

A chaplain from Rutgers University;

A professor of political science from Villanova University;

Another member of Young Americans for Freedom;

Tli)e former Charge d’Affaires in the South Vietnamese Em-

assy.

This informant’s report was so extensive as to be the equivalent of a
tape recording, although the FBI report does not indicate that the in-

“5SAC Letter No. 67-24, 5/2/67.
“* SAC Letter No. 67-29, 5/24/67.
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formant was “wired.” Another informant reported the remarks of
additional participants:

An official of the Committee for a Sane Nuclear Policy;
A minister of the Church of the Brethren;

A Unitarian minister;

A representative of United World Federalists;

A member of Students for a Democratic Society ;

A member of the Socialist Workers Party;

A spokesman for the W.E.B. DuBois Clubs.

The report was prepared as a Letterhead Memorandum with fourteen
copies for possible dissemination by the FBI to other Executive branch
agencies. Copies were disseminated to military intelligence agencies,
the State Department, and the Internal Security and Civil Rights
Divisions of .the Justice Department.*’

Even where there was no specific prior indication of Communist
involvement, the FBI investigated emerging “New Left” groups such
as “Free Universities” attached to various college campuses. For exam-
ple, when an article appeared in a Detroit newspaper stating that a
“Free University” was being formed in Ann Arbor, Michigan, and
that it was “anti-institutional,” FBI headquarters instructed the De-
troit Field Office to “ascertain through established sources the origin
of this group and the identity of the individuals who are responsible
for the formation of the group and whether any of these individuals
have subversive backgrounds.” A note on the instruction stated.

Several “Free Universities” have been formed in large
cities recently by the Communist Party and other subversive
groups. We are therefore conducting discreet investigations
through established sources regarding all such “Free Univer-
sities” that come to the Bureau’s attention to determine
whether they are in any way connected with subversive
groups.*4
The field office contacted five informants and confidential sources,
prepared a ten-page letterhead memorandum describing in detail the
formation, curriculum content, and associates of the group—including
several members of Students for a Democratic Society and the So-
cialist Workers Party. Although no further investigation was recom-
mended, the report was disseminated to local military intelligence and
Secret Service office, military intelligence and Secret Service head-
quarters in Washington, the State Department, and Internal Security
Division of the Justice Department.**®
Intelligence developed under what the Bureau called its VIDEM
Program on Vietnam demonstrations was teletyped to headquarters
“for immediate dissemination to the White House and other interested
Government agencies, followed by . . . routine dissemination to the
intelligence community.” #° The White House not only received the
product of FBI intelligence on antiwar demonstrations, but it also
asked the Bureau to conduct “name checks” of its files on dozens of

“” Memorandum from Philadelphia Field Office to FBI Headquarters, 3/2/66.
“s Memorandum from FBI Headquarters to Detroit Field Office, 2/17/66.

‘_‘9 Memorandum from Detroit Field Office to FBI Headquarters, 4/15/66.

0 SAC Letter No. 68-20, 3/26/68.
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persons who signed telegrams critical of U.S. Vietnam policy.*** An
assistant to President Johnson also requested that the FBI monitor
the televised hearings of the Senate Foreign Relations Committee on
Vietnam policy and prepare a memorandum comparing statements of
Senators William Fulbright and Wayne Morse with “the Communist
Party line.” 2 Another White House aide requested name checks on
persons whose names appeared in the Congressional Record as signers
of letters to Senator Morse expressing support for his criticism of U.S.
Vietnam policy.* '

A similar request was channeled through Attorney General Ramsey
Clark, who supplied a Presidential aide (at the latter’s request) with a
summary of information concerning the National Committee for a
Sane Nuclear Policy.*** This same aide summarized for the President
an FBI memorandum on “peace” demonstrations, pinpeinting those
particular examples which gave evidence that (as quoted from the
Bureau report) :

The Communist Party and other organizations are continu-
ing their efforts to force the United States to change its pres-
ent policy toward Vietnam #%°

The exaggeration of Communist participation, both by the FBI and
White House staff members, could only have had the effect of reinfore-
ing President Johnson’s original tendency to discount dissent against
the Vietnam War as “Communist inspired.” It is impossible to measure
the larger impact on the fortunes of the nation from this distorted per-
ception at the very highest policymaking level.

E. Civil Disturbance Intelligence

While no explicit directive from the Attorney General authorized
the FBI’s collection of intelligence about protest demonstrations in
the early sixties, the Justice Department’s Civil Rights Division made
“oral requests” to the FBI for intelligence, including for example a
tape recording of a speech by Governor-elect George Wallace of Ala-
bama in late 1962 ¢ and “photographic coverage” of a civil rights
demonstration on the 100th anniversary of the Emancipation Procla-
mation.*” The FBI advised the Division of information from a “con-
fidential source” about plans for a demonstration in Virginia, includ-
ing background data on its “sponsor” and the intention to make “a test
cage.” % The Division prepared regular summaries of information
from the Bureau on “demonstrations and other racial matters.” 45

1 Letter from J. Edgar Hoover to Marvin Watson, Special Assistant to the
President, 6/4/65.

2 FBI Summary Memorandum, 1/31/75.

“ Letter from J. Edgar Hoover to Marvin Watson, Special Assistant to the
President, 7/15/66 (cites request of “Mr. Jake Jacobsen, Legislative Counsel to
the President”).

“* Memorandum from Attorney General Clark to Marvin Watson, 4/8/67,
enclosing memordandum from Director, FBI, to the Attorney General, 4/7/67.

“5 Memorandum from Marvin (Watson) to the President, 5/16/67.

“* Memorandum from Director, FBI, to Assistant Attorney General Burke
Marshall (Civil Rights Division), 12/4/62.

%" Memorandum from St. J. B. (St. John Barrett) to Mr. Marshall, 6/18/63.

*® Memorandum from J. Edgar Hoover to Attorney General Kennedy, 7/11/63.

%% Memorandum from Carl W. Gabel to Burke Marshall, 7/19/63. This memo-
randum described 21 such “racial matters” in ten states, including Ohio, New
Jersey, Pennsylvania, Indiana, and Nevada outside the South. While some of the

(Continued)
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The only formal directive on this intelligence activity was sent by
Attorney General Kennedy to U.S. Attorneys throughout the South
in May 1963. It instructed them to “make a survey” to ascertain “any
places where racial demonstrations are expected within the next
30 days” and to make “assessments of situations” in their districts.
The FBI was “asked to cooperate” with the U.S. Attorneys.*®

During the first small-scale Northern ghetto disturbances in the
summer of 1964, President Johnson ordered the FBI to investigate
their origins and extent.*®* However, after the FBI submitted a re-
port on the Watts riots in' Los Angeles in 1965, Attorney General
Nicholas Katzenbach advised President Johnson that the FBI would
only investigate “directly” the possible “subversive involvement.” He
did not believe the FBI should conduct a “general investigation” of
“other aspects of the riot.” The President approved this “limited
investigation.” *2 As described earlier (at pp. 475—-477), internal
Bureau instructions in 1965 and 1966 went far beyond this limitation.

Instructions to all FBI offices in 1966 stressed the need for “ex-
panding awareness and alertness” regarding demonstrations against
the Vietnam War. Director Hoover stated :

There are increasing indications that the public is losing
patience with the continued succession of demonstrations
which have been occurring in all parts of the nation. This
rising tide of public indignation is more and more creating
waves of retributive action directed at the demonstrators. In-
creasingly, irate spectators are rejecting their passive roles
and expressing their opposition and indignation toward the
demonstrators by attacking them physically.

On the other hand, leaders of many of the groups involved
in demonstrations have been exhorting their followers to
more “direct action tactics” to gain their ends. Thus, the
demonstrations have been marked by a growing militancy.

Clearly, the situation is one in which the conflict of inter-
ests produces a growing tension. With summer approaching,
the potentialities for violent outbreaks will increase immeas-
urably, whether demonstrations are directed at opposition
toward United States foreign policy in Vietnam or protests
involving racial issues.

We must not only intensify and expand our coverage to
insure prompt and accurate reporting of violent outbreaks
of this nature but also to insure that advance signs of such
outbreaks are detected and disseminated to appropriate
authorities.

(Continued)

items in this and later summaries related to violent or potentially violent pro-
test activity, or to the role of alleged “subversives” in the demonstrations, they
went beyond those limits to include entirely peaceful protest activity and group
activities (such as conferences, meetings, leadership changes) unrelated to dem-
onstrations. (Memoranda from Gabel to Marshall, 7/22/63, 8/2/63 and 8/22/63.)

“ Memorandum from Attorney General Kennedy to U.S. Attorneys, 5/27/63.

9/2“;‘/‘&1‘4ext of FBI Report on Recent Racial Disturbances,” New York Times,
8/;%%morandum from Attorney General Katzenbach to President Johnson,
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I want to stress to you that the emphasis in these matters
must be on advance detection. Post mortem reporting is of
secondary consequence. We are an intelligence agency and as
such are expected to know what is going to or is likely to
happen. National, state, and local authorities rely upon us
to obtain this information so they can take appropriate ac-
tion to avert disastrous outbreaks.4?

The urban riots of the summer of 1967 greatly intensified FBI
domestic intelligence operations. Equally important, the Detroit and
Newark riots brought other agencies of the Federal government into
the picture. A Presidential Commission was established to study civil
disorders, the Attorney General reexamined the intelligence capa-
bilities of the Justice Department, and the use of Federal troops in
riot torn cities led to widespread military intelligence surveillance of
civilians. It was a period of intense pressure and little coordination.
Antiwar protests under the banner of “Resistance to Illegitimate
Authority” culminated in a massive march on the Pentagon in October
1967. The combination of ghetto violence, the highly-publicized mili-
tant rhetoric of figures like Stokely Carmichael and H. Rap Brown,
widening protest against the Vietnam war, and increasing acts of civil
disobedience during antiwar demonstrations generated intense de-
mands for domestie intelligence.

In late July 1967 President Johnson created the National Advisory
Commission on Civil Disorders to investigate and make recommenda-
tions with respect to:

(1) The origins of the recent major civil disorders in our
cities, including the basic causes and factors leading to such
disorders and the influence, if any, of organizations or indi-
viduals dedicated to the incitement or encouragement of
violence.

(2) The development of methods and techniques for avert-
ing or controlling such disorders .

The President directed the FBI, in particular, to “provide investi-
gative information and assistance” to the Commission. The President
stated publicly that the FBI would “continue to exercise its full
authority to investigate these riots, in accordance with my standing
instructions, and continue to search for evidence of conspiracy.”

Director Hoover appeared before the Commission on August 1, 1967.
He discussed the role in certain disturbances of “rabble-rousers who
initiate action and then disappear;” and he identified Martin Luther
King, Floyd McKissick (of the Congress of Racial Equality), and
Rap Brown and Stokely Carmichael (of SNCC) as “vociferous fire-
brands who are very militant in nature and who at times incite great
numbers to activity.” When asked about proposed Federal antiriot
legislation, Hoover expressed the “opinion that any law which allowed
law enforcement the opportunity to arrest militant and vicious rabble-
rousers like Carmichael and Brown would be healthy to have on the

2 SAC Letter 66-27, 5/3/66.

“ Bxecutive Order 11365, 7/29/67; Remarks of the President 7/29/67, in
Report of the National Advisory Commission on Civil Disorders (1968), pp. 534~
537 (Bantam Books ed.).

69-984 O ~ 76 ~ 32
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books.” New York Mayor John Lindsay asked the FBI Director “if
it would be possible to total up and fully identify the number of mili-
tant Negroes and whites who were in the same category as Carmichael
and Brown” so that the Commission could learn “just exactly what
the hard core in this country amounted to.” Director Hoover replied
“that the FBI, through its intelligence gathering, was of course cap-
able of identifying and totaling up such individuals.” Mayor Lindsay
also asked “if the FBI had any intelligence regarding Negroes or
white groups shifting money or firearms to foreign countries.” Hoover
answered “that the FBI had no such intelligence,” but that Stokely
Carmichael’s travel to Cuba and other countries “should not be over-
looked.” Lindsay then observed that “such travels were apparently not
widespread.”

In his discussion of the riots in Watts, Newark, and Detroit, the FBI
Director pointed out that the FBI “had no intelligence reflecting an
overall organized conspiracy” and “that many of the riots occurred as
the result of an incidental spark.” However, he added “that the com-
munist and other subversive forces always, while not initiating the
riots, certainly attempted to exploit them once the riot started.” The
chairman, Governor Otto Kerner, asked that FBI reports be made
available to the Commission. Director Hoover replied :

. . . that it should be definitely understood that the FBI
cannot make individual investigations, but that the FBI
would be most willing to make inquiries in communities where
there are allegations of subversive influences, involvement of
out-of-state influences, and the like. . . . [V]olumes on sub-
versive organizations, as well as a randown on major disorders
and riots of this summer, would be left with the Commission
at this time.

Following his meeting with the Commission, Director Hoover ordered
his subordinates to intensify their collection of intelligence about
“yociferous rabble-rousers.” 4%

Parallel with the FBI’s expansion of domestic intelligence opera-
tions in 1967-1968, the Justice Department developed a mechanism for
the analysis and evaluation of civil disturbance intelligence. Indeed,
one substantial basis for FBI intelligence authority in this period was
a memorandum from Attorney General Ramsey Clark to Director
Hoover in September 1967 :

Although the bulk of criminal offenses occurring in the
course of recent riots have been local rather than federal in
nature, the question as to whether there was an organization
which (a) had made advanced plans for, and (b) was active
during any of the riots in the summer of 1967 is one that can-
not always be readily resolved by local authorities. In view of
the seriousness of the riot activity across the country, it is most
important that you use the maximum resources, investigative
and intelligence, to collect and report all facts bearing upon
the question as to whether there has been or is a scheme or
conspiracy by any group of whatever size, effectiveness or
affiliation, to plan, promote or aggravate riot activity.
[ Emphasis added.]

¥ Memorandum from C. D. DeLoach to Mr. Tolson, 8/1/617.
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Attorney General Clark listed numerous Federal statutes which “could
be applicable” in a specific situation, including criminal statutes on
rebellion or insurrection, seditious conspiracy, advocacy of violent
overthrow of the government (Smith Act), activities affecting the
armed forces, Selective Service, interstate travel to commit arson or
transport explosives, assault on a Federal officer, destruction of gov-
ernment property, firearms regulation, and crimes on Federal reserva-
tions. The Attorney General added :

I appreciate that the Bureau has constantly been alert to
this problem and is currently submitting intelligence reports
to us about riots and about the activity of certain groups and
individuals before, during and after a riot. Indeed, the Presi-
dent has said both publicly and privately that the FBI is con-
ducting extensive and comprehensive investigations of these
matters.

There persists, however, a widespread belief that there is
more organized activity in the riots than we presently know
about. We must recognize, I believe, that this is a relatively
new area of investigation and intelligence reporting for the
FBI and the Department of Justice. We have not heretofore
had to deal with the possibility of an organized pattern of
violence, constituting a violation of federal luw, by a group
of persons who make the urban ghetto their base of operation
and whose activities may not have been regularly monitored
by existing intelligence sources.

In these circumstances, we must make certain that every
attempt is being made to get all information bearing upon
these problems; to take every step possible to determine
whether the rioting is pre-planned or organized; and, if so,
to determine the identity of the people and interests involved ;
and to deter this activity by prompt and vigorous legal ac-

tion.
As a part of the broad investigation which must necessarily
be conducted . . . sources or informants in black nationalist

organizations, SNCC and other less publicized groups should
be developed and expanded to determine the size and pur-
pose of these groups and their relationship to other groups,
and also to determine the whereabouts of persons who might
be involved in instigating riot activity in violation of federal
law. Further, we need to investigate fully allegations of con-
spiratorial activity that come to our attention from outside
sources . . . .**¢ [Emphasis added.]

In furtherance of the Attorney General’s instructions, the FBI ad-
vised its field offices in October 1967 that there was “a definite need to
develop additional penetrative coverage of the militant black nation-
alist groups and the ghetto areas immediately to be in a position to
have maximum intelligence in anticipation of another outburst of
racial violence next summer.” For this purpose the FBI instituted a
program for “the development of ghetto-type racial informants.” In
addition, the FBI intensified its existing “Black Nationalist Groups

% Memorandum from Attorney General Ramsey Clark to the FBI Director,
9/14/67.
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TOPLEV Informant Program.” Racial informants were to be “di-
rected to obtain information concerning individuals who may be stock-
piling firebombs, Molotov cocktails, weapons, and to identify any
groups of terrorists who may be planning on carrying out a type of
guerrilla warfare during riotous situations.” *¢7

In contrast to previous policies for centralizing domestic intelli-
gence investigations of “subversives,” local police were encouraged
to establish intelligence programs both for their use and to feed into
the Federal intelligence gathering process, thus greatly expanding the
domestic intelligence apparatus and making it harder to control.

In reaction to civil disorders in 1965-1966, Attorney General Nich-
olas Katzenbach had turned to the newly-created President’s Com-
mission on Law Enforcement and Administration of Justice for advice.
After holding a conference with police and National Guard officials,
the crime commission urged police not to react with too much force to
disorder “in the course of demonstrations,” but to make advance plans
for “a true riot situation.” This meant that police should establish
“procedures for the acquisition and channeling of intelligence” for the
use of “those who need it.” 4¢ Former Assistant Attorney General
Vinson recalls the Justice Department’s concern that local police did
not have “any useful intelligence or knowledge about ghettos, about
black communities in the big cities.” 46°

During the winter of 1967-1968, the Justice Department and the
National Advisory Commission on Civil Disorders reiterated the
message that local police should set up “intelligence units” to gather
and disseminate information on “potential” civil disorders. These units
would use “undercover police personnel and informants” and draw on
“community leaders, agencies, and organizations in the ghetto.”
The Commission also urged that these local units be linked to “a na-
tional center and clearinghouse” in the Justice Department.*’* The un-
stated consequence of these recommendations was that the FBI, having
regular liaison with local police, served as the channel (and supple-
mentary repository) for tiis intelligence data.

These federal policies led to the proliferation of police intelligence
activities, often without adequate controls. For example, a recent state

rand jury report on the Chicago Police Department’s “Security

ection” revealed its “close working relationship” with federal intel-
ligence agencies, including Army intelligence and the FBI. The report
found that the police intelligence system produced “inherently in-
accurate and distortive data” which contaminated Federal intelligence.
For example, one police officer testified that he listed “any person” who
attended two “public meetings” of a group as a “member.” This con-
clusion was forwarded “as a fact” to the FBI. Subsequently, an agency
seeking “background information” on that person from the Bureau
v:oulg be told that the individual was “a member.” The grand jury
stated :

“7 SAC Letter No. 67-72, 10/17/617.

“3 President’s Commission on Law Enforcement and Administration of Justice,
The Challenge of Crime in a Free Society (1967), pp. 118-119.

“® Fred Vinson testimony, 1/27/76, p. 32.

° Report of the National Advisory Commission on Civil Disorders (1968),
D. 487 (Bantam Books ed.).

. I'vid, p. 490.
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Since federal agencies accepted data from the Security Sec-
tion without questioning the procedures followed, or methods
used to gain information, the federal government cannot
escape responsibility for the harm done to untold numbers
of innocent persons.:™

Several urban police departments have more recently attempted to
set “guidelines” for their security intelligence activites,*'?

F. The Justice Department and the IDIU

Joseph Califano, who was President Johnson’s assistant in 1967, has
testified that the Newark and Detroit riots were a “shattering experi-
ence” for Justice Department officials and “for us in the White
House.” They were concerned about the “lack of intelligence,” since
they “didn’t know what the black groups were” in Detroit. Conse-
quently, “there was a desire to have the Justice Department have bet-
ter intelligence, for lack of a better term, about dissident groups;”
and this “precipitated the intelligence unit” set up by Attorney Gen-
eral Ramsey Clark in late 1967. The President and the White House
staff were saying, “There must be a way to predict violence. We've
got to know more about this.” 474

In 1966 the Justice Department had started an informal “Summer
Project,” staffed by a handful of law students, to pull together data
from the newspapers, the U.S. Attorneys, and “some Bureau material”
for the purpose, according to former Assistant Attorney General Fred
Vinson, Jr., of finding out “what’s going on in the black commu-
nity.” 4’5 Vinson has recalled that many people “jumped to a conspiracy
theory,” and the government “would have been remiss” if it had not
investigated.+

In September 1967 Attorney General Ramsey Clark asked Assistant
Attorney General John Doar to review the Department’s “facilities
for keeping abreast of information we receive about organizations and
individuals who may or may not be a force to be taken into account in
evaluating the causes of civil disorder in urban areas.” After conferring
with Assistant Attorneys General Fred Vinson of the Criminal Di-
vision and J. Walter Yeagley of the Internal Security Division, Doar

“2 “ITmproper Police Intelligence Activities,” A Report by the Extended March
1975 Cook County (Illinois) Grand Jury, 11/10/75. The report also stated:

“Finally, political spying by police lowers the community’s respect for law
enforcement. Without the respect and support of the community, law enforcement
agencies cannot operate effectively. The decision by high police officials to indis-
criminately infiltrate community groups makes the difficult job of responsible
law enforcement even more difficult.”

% For example, Procedures ;: Public Security Activities of the Intelligence Divi-
sion, New York City Police Department, published in “Domestic Intelligence
Operations for Internal Security Purposes,” Hearings before the Committee on
Internal Security, House of Representatives, 93d Cong., 2d Sess. (1974), pp.
3747-3792; and Standards and Procedures: Public Disorder Intelligence Divi-
sion, Los Angeles Police Department, April 10, 1975.

‘" Joseph Califano testimony, 1/27/76, pp. 6-9. Califano states in retrospect
that the attempt to “predict violence” was “not a successful undertaking,” that
“advance intelligence about dissident groups” would not “have been of much
help,” and that what is “important” is “physical intelligence” about geography,
hospitals, power stations, ete. (Califano, 1/27/76, pp. 8, 11-12.)

™ Vinson, 1/27/76, p. 33.

“® Vinson, 1/27/76, pp. 37-38.
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reported their joint recommendation that the Department establish
“g single intelligence unit to analyze the FBI information we receive
about certain persons and groups who make the urban ghetto their
base of operation.” Doar also proposed that other Divisions of the
Justice Department, including the Community Relations Service,
should “funnel information to this unit.” He recognized that the Com-
munity Relations Service risked losing “its credibility with people in
the ghetto,” but he believed the Department could develop safeguards
to maintain “the confidentiality of the information.” In addition, Doar
recommended,

Other agencies of the government might become a source of
intelligence information. This is a sensitive area, but the pov-
erty programs, the Labor Department programs, and the
Neighborhood Legal Services, all have access to facts which
a unit in the Department might find helpful. At the very least
the intelligence unit should know where the poverty programs
are operating, where the Neighborhood Legal Services are
located, who is staffed there so that if there were a need in a
particular area the unit would know where to go to get addi-
tional factual material.

Other investigative agencies of the federal government
might also furnish intelligence information, for example, the
intelligence unit of the Internal Revenue Service. I found
that in Detroit this unit under the direction of John Olszew-
ski, had by far the best knowledge of the Negro areas in De-
troit. According to Olszewski, the Alcohol, Tax and Tobacco
Unit has the best intelligence on the geography of ghetto
areas. The Narcotics Bureau is another possibility, and, fin-
ally, my experience in Detroit suggests that the Post Office
Department might be helpful. Perhaps utilization of other
agencies intelligence potential is too big and difficult a task,
but I raise it for your consideration.

Beyond the FBI and other governmental sources Doar expected
that the unit would become familiar with “the literature”—including
Jack Newfield’s The Prophetic Minority, Howard Zinn’s The New
Abolitionists, and writings on the “New Left” by Andrew Kopkind
and Nicholas von Hoffman—and with the work produced by the In-
stitute for Policy Studies and Studies on the Left. The unit would
undertake “critical analysis” of intelligence data and prepare periodic
reports and evaluations for the Attorney General “on the Organiza-
tions. on individuals and on particular urban areas.”

It is evident from Assistant Attorney General Doar’s memorandum
that the primary purpose was to have a unit that would “include con-
clusions and recommendations” in its civil disturbance intelligence
reports. This was a function the FBI would not perform. Instead,
FBI reports to the Department normally carried the form state-
ment: “This document contains neither recommendations nor con-
clusions of the FBL.” Doar described current procedures for evaluation
of intelligence : '

_ The Internal Security Division has been engaged in evaluat-
ing FBI reports involving several thousand alleged Com-
munists in order to determine their individual dangerousness
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(2300 per year). It also reviews FBI reports on more than
125 organizations and their officers. Internal Security says
that it received 16,192 FBI reports and memoranda last
year . . .

I note from Mr. Yeagley’s memorandum . . . that for the
most part he restricts his lawyers to summarizing the per-
tinent facts in the memorandum and has discouraged them
from injecting personal opinions or indulging any prog-
nostication. He limits analysis to the recognition of whether
particular information represents a fact, a probable fact or
only a possible fact, or is pure fiction in evaluating material
found in FBI reports, publications or other source material. I
am not sure that T understand this distinction.

Doar also presented a sample from the FBI memoranda which came
to the Civil Rights Division and showed the broad range of FBI
intelligence reports. He did not recommend placing any limits on
FBI intelligence collection. Instead, he proposed “that the scope be
very broad initially.”

We have not taken a broad spectrum approach to collec-
tion and analysis of intelligence. Rather, we have focused
narrowly on individuals, a limited number of traditional sub-
versive groups, and intelligence information about a suspect
who may have become a subject of a specific statutory vio-
lation. As the unit became knowledgeable and sophisticated
and could make reasonable judgments and could measure the
influence of particular groups or organizations, then it could
narrow its spectrum to a more limited target.

Doar anticipated that the unit would need five or six lawyers and
six to eight college graduate research analysts. The lawyers would
go out in the field to “become familiar with urban areas.”

Attorney General Clark did not implement Doar’s plan at once,
but appointed a committee to study the matter further. In the mean-
time the Internal Security Division began “compiling an index and-
abstracts on individuals and organizations connected with civil dis-
turbance matters.” Approximately 1400 cards were prepared in the
first two months. The Departmental committee made its report in
December 1967. A careful review of the FBI’s intelligence reports
to the Internal Security Division disclosed that reports and files were
being maintained on approximately 400 organizations, more than
one-third relating directly “to the civil disturbance problem (due to a
characterization as black power, new left, pacifist, pro-Red Chinese,
anti-Vietnam War, pro-Castro, ete.).” The committee recommended
that the new intelligence unit collate this data so as to develop “a
master index on individuals, or organizations, and by cities.” Depart-
mental attorneys would prepare “monographs” on particularly im-
portant organizations, including “a statement of its purposes, its rele-
vant activities within the past few years, the location of the head-
quarters and all branch offices of the organization, activities and sig-
nificant background information concerning its officers and active

7 Memorandum from Assistant Attorney General John Doar to the Attorney
General, 9/27/67.
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members, etc.” The unit would also draw on the Departmental files on
individuals maintained under the Emergency Detention Program,
which contained “brief synopses of approximately 10,000 individuals
who are members of the Communist Party. the SWP, the Nation of
Islam, etc.” However, the committee stressed that the unit’s “primary
goal . . . must be the meaningful evaluation of information received
rather than preparation of an exhaustive index.” There was also a
potential for “computerizing the master index.” Possible links to other
government agencies were suggested :

As he becomes familiar with the subjects involved, the head
of the Intelligence Unit should develop contacts with other
intelligence gathering agencies. Since this may represent a
duplication of the liaison established with the FBI, it should
be undertaken with care. Possible sources of outside intelli-
gence include the President’s Commission on Civil Disorders,
various corresponding state agencies such as the New Jersey
Blue Ribbon Commission, CIA, State Department, Army
Intelligence, National Security Agency, and Office of Eco-
nomic Opportunity. In addition, other federal agencies may
have relevant information. These perhaps would include De-
partment of Labor, Migration and Unemployment studies,
Department of Housing and Urban Development surveys and
Model City applications, the Treasury Department’s Alco-
hol and Tobacco Tax Unit and Narcotics Bureau, and the
general background information available from the Post
Office Department Postal Inspector’s Branch.

The committee did not seriously consider assigning the unit’s analysis
and evaluation functions to the FBI. It was divided as to whether
the unit should be placed in the Internal Security Division or directly
under the Attorney General and the Deputy Attorney General. In
either case, there was a pressing need for “coordination” because of
“the heavy flow of FBI reports to the Attorney General, the Deputy
Attorney General, and the Internal Security, Criminal, and Civil
Rights Divisions.” On the other hand, it did “not seem wise to estab-
lish an elaborate organizational structure” because it was “impossible
to tell how long the Intelligence Unit will need to exist.” 4772
Attorney General Clark adopted the committee’s recommendation
and established a permanent Interdivision Information Unit (IDIU).
He noted that it would “take over and extend the activities of the so-
called Summer Project of the past two years” (in the Criminal Di-
vision). The IDIU was placed under the supervision of a Committee
composed of the Director of the Community Relations Services and
the Assistant Attorneys General in charge of the Civil Rights, Crimi-
nal, and Internal Security Divisions. The IDIU “charter” stated:

The Unit shall function for the purposes and within the
guidelines expressed in my memorandum of November 9 and
the report of December 6, 1967. It is enough to state here that,
in the main, it shall be responsible for reviewing and reduc-

‘7 Memorandum from Kevin T. Maroney, et al., to At
12/6/88 Y, , to Attorney General Clark,
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ing to quickly retrievable form all information that may come
to this Department relating to organizations and individuals
throughout the country who may play a role, whether pur-
posefully or not, either in instigating or spreading civil dis-
orders, or in preventing or checking them.*® [Emphasis

added. ]

The memorandum of November 9, appointing the study committee
had also stated :

Tt is imperative that the Department seek and obtain the
most comprehensive intelligence possible regarding organized
or other purposeful stimulation of domestic dissention, civil
disorders, and riots. To carry out these responsibilities we
must make full use of, and constantly endeavor to increase
and refine, the intelligence available to us, both from internal
and external sources, concerning organizations and individ-
uals throughout the country who may play a role either in
instigating or spreading disorders or 1n preventing or check-
ing them. However, we do not now adequately use such in-
telligence or develop and implement methods of improving
intelligence. Thus, we do not have any systematic means at
present of compiling and analyzing the voluminous informa-
mation about various persons or organizations furnished to
us by the FBI, and we make very little effort to obtain in-
formation elsewhere.t™ [Emphasis added.]

Finally, the committee report had formally defined the IDIU’s re-
sponsibilities as follows:

1. Gathering facts from sources within and without the
Department relating to organizations and individuals whose
activities are or may be related to planning for or participat-
ing in civil disturbances.

2. Systematically collating, evaluating and recording such
information so that it is subject to convenient and expeditious
recalls.

3. Preparing periodic intelligence summaries, from time to
time, or as directed by the Attorney General on persons,
organizations and places including therein estimates and eval-
uations of potential disturbances.

4. Report immediately to the Attorney General the receipt
of information indicating plans or attempts by individuals or
organizations to foster or promote civil disorders, including
therewith an evaluation of the source and pertinent back-
ground material. '

5. Recommending to the Attorney (General means for ob-
taining additional intelligence.

6. Consulting with the Assistant Attorneys General of In-
ternal Security, Criminal and Civil Rights Divisions and the

“® Memorandum from Attorney General Ramsey Clark to Assistant Attorneys
General John Doar, Fred M. Vinson, Jr., Roger W. Wilkins, and J. Walter
Yeagley, 12/18/67.
11%%%morandum from Attorney General Clark to Kevin T. Maroney, et al,
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Director of the Community Relations Service on each of the
above functions.**®

The IDIU, later renamed the Interdivisional Intelligence Unit,
obtained computer facilities in 1968 and continued to function as the
Attorney General’s main source of civil disturbance intelligence analy-
sis until 1971, when the Intelligence Evaluation Committee was cre-
ated in the aftermath of the “Huston Plan.” #°* The IDIU and the
1EC both existed from 1970 until 1973, when the IEC was abolished.
The IDIU has been renamed the Civil Disturbance Unit and remains,
on a more limited basis, the Attorney General’s principal source for
regular summaries of information about civil disturbances.

The IDIU’s work in 1968 was summarized as follows by Assistant
Attorney General Yeagley:

The Unit, immediately upon its establishment, embarked
on an information retrieval system utilizing automatic data
processing, which . . . constitutes probably the best informa-
tion retrieval system in the Department. In pursuit of its
duties, the analysts and attorneys during the year 1968 re-
viewed more than 32,000 FBI investigative reports, teletypes,
army intelligence reports and other material concerning indi-
viduals and organizations involved primarily in the area of
racial agitation. In addition, but on a more selective basis,
the Unit has also followed certain other activities, when
related. . . . Information concerning individuals and organi-
zations who are the subjects of the reports coming into the
Unit is abstracted by the analysts and put on special forms
for automatic data processing. The information input con-
cerns itself with data regarding disturbances and incidents
such as individual fire bombings, gunfire, attacks on police
or other officials, vandalism, etc., which may occur in a par-
ticular locality which appear to be caused by or to contribute
to racial unrest. [ Emphasisadded.]

The computer system could generate reports listing all individuals
“who are members or affiliates of any particular organization,” as
well as their location and travel. IDIU also had the capability to pro-
duce reports on:

All incidents relating to specific issues or specific coded events
such as all Black Power activity or all incidents relating to
convention demonstrations or all information to some future
and planned specific demonstration, such as we had in con-
nection with the Chicago Democratic Convention and the
demonstrations on Inaugural weekend in Washington.***

A later review of IDIU operations states that “1968 entries in the
IDIU files include numerous anti-war activists and other
dissidents.” 2

¢ Memorandum from Maroney, et al, to Attorney General Clark, 12/6/67.

% See Report on The Huston Plan.

“! Memorandum from Assistant Attorney General J. Walter Yeagley to Deputy
Attorney General Richard G. Kleindienst, 2/6/69.

42 Satement of Deputy Attorney General Laurence H. Silberman, Justice
Department Press Release, 1/14/75.
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The IDIU’s receipt and use of Army intelligence reports in 1968
had the effect, if perhaps not the full intent, of providing the Attor-
ney General’s implicit authorization for a vast expansion of military
surveillance of civilians during this period. At a White House meeting
in January 1968, Attorney General Clark told those present (includ-
ing Defense Department officials) that “every resource” must be used
in the domestic intelligence effort, although he asked the Army to be
more selective in the reports it sent to the Justice Department.*** The
Army’s intelligence collection plans of February 1, 1968, and May 2,
1968, were circulated to the Justice Department; and Army intelli-
gence officers received specific oral requests from the Justice Depart-
ment.*** There was never a formal decision by civilian ofhcials
in the Defense Department or the Justice Department which ex-
plicitly authorized Army surveillance of civilian political activity.
However, the practice was accepted without challenge by those respon-
sible officials who received the intelligence product. For example,
Deputy Attorney General Warren Christopher thanked an Army
intelligence officer for the Army’s spot reports and daily summaries,
although he explained that the ¥ BI would be in charge of distributing
intelligence to other agencies and that the IDIU provided analyses
for intradepartmental use only.*

As a result of the long-standing Delimitations Agreement, the FBI
and military intelligence shared their intelligence product. Conse-
quently, FBI reports constituted a substantial part of the information
about civilians stored in the Army’s computerized data banks. Like-
wise, the military’s surveillance efforts complemented the FBI’s in-
telligence coverage, especially with respect to groups which could be
mfiltrated by Army intelligence agents more readily than by FBI
agents or FBI-recruited informants. Thus, by the end of 1968 a mas-
sive domestic intelligence apparatus had been established in response
to ghetto riots, militant black rhetoric, antiwar protest activity, and
campus disruptions. To a great extent each component of the struc-
ture—FBI, IDIU, military—set its own generalized standards and
priorities.

In the first year of the Nixon Administration, Attornle(y General
John Mitchell and Deputy Attorney General Richard Kleindienst
sought to bring greater order and coherence to the domestic intelli-
gence operations set in motion by their predecessors. The Attorney
General and the Secretary of Defense developed an “Interdepart-
mental Action Plan for Civil Disturbances” under which the Attorney
General was designated “as the chief civilian officer in charge of
coordinating all Federal Government activities relating to civil dis-
turbances.” The plan provided :

Under the supervision of the Attorney General, raw
intelligence data pertaining to civil disturbances will be
acquired from such sources of the Government as may be
available. Such data will be transmitted to the Intelligence

** Memorandum for the Undersecretary of the Army, printed in Federal Data
Ranks, Computers, and the Bill of Rights, Hearings before the Subcommittee on
Constitutional Rights (1971), pp. 1278-1281.

‘8% See Report on Improper Surveillance of Private Citizens by the Military.

“4 Letter from Deputy Attorney General Warren Christopher to Maj. Gen.
William P. Yarborough, Assistant Chief of Staff for Intelligence, 5/15/68.
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Unit of the Department of Justice, and it will be evaluated
on a continuing basis by representatives from various de-
partments of the Government. After evaluations have been
made, the data will be disseminated to the Attorney General,
the eS(ﬁretary of Defense, and the White House. | Emphasis
added.

During the early stages of a crisis in which it appears
that a request for Federal military assistance may be forth-
coming, the intelligence organization of the Department of
Justice will alert the Attorney General and the Secretary
of Defense. It is expected that responsible State and local
officials will promptly inform the Attorney General of the
situation and will thereafter keep him informed of
developments. When advised that a serious disturbance is in
the making, the Attorney General will immediately inform
the President.

If time permits, the Attorney General and the Secretary
of Defense may dispatch their personal representatives to
the disturbance area to appraise the situation before any de-
cision is made to commit Federal forces. Such action can help
to assure that the Federal Government responds in accord-
ance with the realities of the situation as perceived by its
own observers.4s

The plan formalized the use of civil disturbance teams to be sent
out from Washi?om when IDIU evaluations indicated possible
serious disorder. However, it did not clarify which federal agencies
would collect civil disturbance intelligence, thus permitting the
Army to continue its surveillance of civilian activity. Military in-
telligence operations continued unabated until 1970, when public
exposure and Congressional criticism led to a substantial curtail-
ment. 8¢ .

Pursuant to the plan, the first Intelligence Evaluation Committee
was created to advise the Attorney General as to the steps to be taken
in case of possible serious disorders. Tts members included the heads of
the Internal Security and Criminal Divisions, the Community Rela-
tions Service, and the IDIU, as well as representatives from the Civil
Rights Division, the Secret Service, and Army Intelligence. The chair-
man was the Assistant to the Director of the FBI, Cartha DeLoach.
This prominent role for the FBI was a significant departure from pre-
vious practice under Attorney General Clark.*” The head of the IDIU,
James T. Devine, described its functions in 1970

The Information Unit is responsible for collecting,
analyzing, and computerizing all intelligence information
received by the Department in the area of civil disorders and
campus disturbances. This intelligence encompasses informa-

** Memorandum from Melvin Laird, Secretary of Defense, and John N.
Mitchell, Attorney General to the President, 4/1/69.

“* Improper Surveillance of Private Citizens by the Military.

“" Memorandum from Attorney General John N. Mitchell to Deputy Attorney
General Richard G. Kleindienst, 7/22/69.
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tion on both events and individuals past, prior, and during
actual disorders. Intelligence information 1s received from the
FBI, the U.S. Attorneys, Bureau of Narcotics and Dangerous
Drugs, Military Intelligence, Alcohol, Tobacco, and Firearms
Division of the Treasury Department and other intelligence
gathering bodies within the Executive Branch. These intel-
ligence reports run in excess of 42,000 a year. [ Emphasis
agded.]

The Unit produces a daily morning and evening report on
disturbances nation-wide and a summation weekly report. . . .

The Unit produces a complete print-out of all intelligence
within the ADP system on a weekly basis for study as to the
degree of civil disturbance intensity throughout various sec-
tions of the country. Upon request by concerned citizens, spe-
cial printouts are made on such subjects as BPP [Black
Panther Party] activities, foreign travel, assaults on police,
bombings during a given period, high school disorders, etc. . . .
[ Emphasis added.]

The Chief . . . is chargeable with the intelligence briefing
of all Civil Disturbance teams prior to their commitment to a
given area. Intelligence briefings are also provided on an in-
termittent basis to senior officials of the Department of De-
fense. This office is further charged with maintaining liasion
with Chiefs of Police, Public Safety Directors and the offices
of Mayors and State Governors as a situation warrants.*s

The references to campus disturbances, the Black Panther Party,
and foreign travel indicate some of the highest priorities for domestic
intelligence in 1969-1970. In addition Assistant Attorney General
Jerris Leonard of the Civil Rights Division, who was assigned as the
Attorney General’s Chief of Staff for the Civil Disturbance Group,
arranged in 1970 for the Justice Department “to make available for
examination or copying, to designated officials of the Central Intelli-
gence Agency, computerized tapes of information submitted by the
IDIU.” An inquiry in 1975 concluded that the Department “initiated
the transaction by requesting the CIA to check against its own sources
whether any of the individuals on the IDIU list were engaged in for-
eign travel, or received foreign assistance or funding. At the time it
was provided to the CIA, the IDIU subject list contained records of
approximately ten to twelve thousand individuals. The records con-
tained identifying information, aliases, brief narratives and file
sources of the data, including FBI inputs.” 4

An examination of the IDIU computer printout in 1971 disclosed
such prominent names as Rev. Ralph Abernathy, Cesar Chavez, Bos-
ley Crowther (former New York Times film critic), Sammy Davis,
Jr., Charles Evers, James Farmer, Seymour Hersh, Julius Hobson,
and Mrs. Coretta King. Organizations noted in the computer printout
included the NAACP, the Congress of Racial Equality, the Institute
for Policy Studies, VISTA, United Farm Workers of California, and

9/‘“ James T. Devine, Interdivisional Information Unit, Civil Disturbance Group,
10/70.

“® Statement of Deputy Attorney General Laurence H. Silberman, Justice
Department Press Release, 1/14/75.



504

the Urban League. Many ordinary people who were not prominent
nationally had their names included in the IDIU subject data listing.
One was described as “a local civil rights worker,” another as “student
at Merritt College and member of Peace and Freedom Party as of
mid ’68,” and another as “a breaded militant who writes and recites
poetry.” 490

There were some congressional misgivings expressed about the Jus-
tice Department’s procedures for handling demonstrations in Wash-
ington, D.C. To allay these concerns, the Department prepared a
report on Demonstration and Dissent in the Nation's Capital. With
respect to intelligence, the report stated :

Accurate and complete information is essential for the
planning necessary to achieve peaceful demonstrations and
for dealing with disorders. It is not only important to know
how many are coming at a particular time, but who they
might be and why they are coming. This kind of relevant
information is freely available to anyone; it is only necessary
to collect it in one place and, having collected it, to evaluate
it in order to make value judgments and to formulate a plan
of action. To provide the concerned departments and agencies
with reliable information, there has been established within
the Department of Justice an Interdivisional Information
Unit (IDIU) and an Intelligence Evaluation Committee.
Whenever the information indicates a large demonstration
may occur, all intelligence concerning that potential demon-
stration is reviewed by the Intelligence Evaluation Commit-
tee. The Intelligence Evaluation Committee is composed of
officials of the Executive Branch experienced with demon-
strations and in assessing the potential for disorders. The
Intelligence Evaluation Committee weighs all of the avail-
able information and reports its conclusions regarding the
pg(tlel(llti]al for disorder to the Attorney General.**! [Emphasis
added.

The Justice Department report did not make clear that the IDIU
and the first IEC received and evaluated not only publicly available
information, but also data provided from clandestine intelligence in-
vestigations by the FBI and military intelligence.

In 1971, Assistant Attorney General Robert Mardian issued new
“guidelines” for the IDIU, which stated in part:

. . . IDIU must analyze and monitor all information re-
lating to past civil disorders as well as information relati
to the potential for civil disorder. . . .[W]e must identify an
understand the philosophies of organizations and individuals
who have engaged in civil disorder or have demonstrated a
propensity to do so.

In carrying out our purpose, it is imperative that the an-
alysts involved keep clearly in mind that IDIU is not an
investigative agency. Its mission, reduced to its simplest es-

“ Staff Memorandum for the Subcommittee on Constitutional Rights, United
States ‘Senate, 9/14/71.

1 Department of Justice Report, Demonstration and Dissent in the Nation's
Capital, in Hearings before the Senate Subcommittee on Administrative Practice
and Procedure, Federal Handling of Demonstrations (1970), pp. 52-53.



505

sential, is merely the indexing and filing of information col-
lected by investigatory agencies, principally the FBI, and
information furnished by the news media 1n a quickly re-
trievable form. '
... [W]e must take every reasonable precaution to insure
that the identity of individuals included in our indexes be
protected from unauthorized or inadvertent disclosure. We
must keep clearly in mind that it is the use to which the infor-
mation is put rather than the collection of the information
itself that gives rise to the greatest possibility of abuse. . . .#2

These “guidelines” were prepared shortly before Assistant Attorney
General Mardian and other Justice Department officials were called to
testify before the Senate Subcommittee on Constitutional Rights,
which was inquiring into military surveillance and other domestic
intelligence collection programs. At those hearings Mardian did ex-
plain that IDIU relied on FBI reports for most of its information;
but Justice Department officials did not disclose the reorganized TEC,
nor did they provide the Subcommittee with FBI’s standards of intelli-
gence collection.*®

Assistant Attorney General William Rehnquist defended the power
of the executive to collect any information which was “legitimately
related to the statutory or constitutional authority of the executive
branch to enforce the laws.” [Emphasis added.] He cited the Su-
preme Court’s opinion in /n Re Neagle, 135 U.S. 1, 64 (1890), inter-
preting the President’s duty to “take care that the Laws be faithfully
executed” under Article II, section 3 of the Constitution. The Court
had construed the word “Laws” to encompass not only statutes enacted
by Congress, but also “the right, duties and obligations growing out
of the Constitution itself, our international relations, and all the pro-
tection implied by the nature of government under the Constitution.”
Assistant Attorney General Rehnquist also cited as a basis for gather-
ing intelligence about both protest demonstrations and ghetto unrest
Article IV, section 4 of the Constitution which provides, “The United
States shall guarantee every State in this Union a Republican Form
of Government and shall protect each of them against Invasion; and
on Application of the Legislature, or of the Executive (when the Leg-
islature cannot be convened) against domestic violence.” This provi-
sion had traditionally been understood as authorizing the President
to dispatch federal troops under implementing statutes passed in 1792
and the 1860’s. But the Justice Department now asserted that it was
“another basis of the information gathering authority of the Execu-
tive Branch,” therefore justifying “investigative activities . . . di-
rected to determine the possibility of domestic violence occurring at
a particular place or at a particular time.” +*

G. “New Left” Intelligence

The FBI collected intelligence under its VIDEM (Vietnam Dem-
onstration) and STAG (Student Agitation) programs on “anti-Gov-
ernment demonstrations and protest rallies” which the Bureau con-

“* Memorandum from Assistant Attorney General Robert C. Mardian to all
IDIU personnel, 3/5/71.

2 FPederal Data Banks, Computers, and the Bill of Rights, Hearings before
the Senate Subcommittee on Constitutional Rights (1971), pp. 867-877.

* Federal Data Banks, 1971 Hearings, pp. 598-601.
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sidered “disruptive.” Field oilices were warned against “incomplete
and nonspecific reporting,” which neglected such details as “number
of protesters present, identities of organizations, and identities of
speakers and leading activists.” Although every person arrested at a
demonstration was not automatically investigated by the FBI, all that
was needed to open an individual case was some “propensity for vio-
lence” or association with “subversive or revolutionary activity.” +°°

After the disorders at Columbia University and other campuses,
in 1968, FBI field offices were instructed :

The most recent outbreak of violence on college campuses
represents a direct challenge to law and order and a sub-
stantial threat to the stability of society in general. The Bu-
reau has an urgent and pressing responsibility to keep the in-
telligence community informed of plans of new left groups
and student activists to engage in acts of lawlessness on the
campus. We can only fulfill this responsibility through the
development of high quality informants who are in a posi-
tion to report on the plans of student activists to engage in
disruptive activities on the campus. [Emphasis added.]

In view of the increased agitational activity taking place
on college campuses, each office is instructed to immediately
expand both its coverage and investigation of campus-based
new left groups and black nationalist organizations with the
objective of determining in advance the plans of these ele-
ments to engage in violence or disruptive activities on the
campus. It cannot be too strongly emphasized that all offices
are expected to develop and maintain adequate sources to en-
able the Bureau to determine én advance and promptly re-
port agitational activities being planned by campus-based
groups. In carrying out these instructions, you should, of
course, be guided by existing regulations which require that
Bureau authorization be obtained prior to the development
of informants and sources on college campuses . . . *°¢

The possibility of “embarrassment” placed some limits on intelligence
operations, especially when there was adverse publicity. The following
isone example :

At a recent antidraft demonstration, a Bureau Agent
posing as a newsman was recognized by a representative of
a newspaper that has been traditionally hostile to the FBI.
The Special Agent involved was attempting to identify the
demonstrators and those who were burning their draft cards,
and to record statements of various individuals participating
in the demonstration. A distorted news item regarding the
Agent’s activities appeared in a subsequent issue of that
paper reflecting the Bureau in an unfavorable light.

Consequently, you should instruct your Agent personnel
that, henceforth, no matter what the justification, they are
not to pose as newsmen or representatives of any wire serv-
ice for the purpose of establishing an investigative cover.**’

4 SAC Memorandum 1-72, 5/23/72.
4% SAC Letter No. 68, 5/21/68.
* SAC Letter No. 68-38, 6/2/68.
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The FBI attempted to define the “New Left,” but with little
success. Field offices were told that it was a “subversive force”
dedicated to destroying our “traditional values.” Although it had “no
definable ideology,” it was seen as having “strong Marxist, existen-
tialist, nihilist and anarchist overtones.” Field offices were instructed
that “proper areas of inquiry” regarding the subjects of “New Left”
investigations were “public statements, the writings and the leader-
ship activities” which might establish their “rejection of law and
order” and thus their “potential threat to the security of the United
States.” Such persons would also be placed on the Security Index
because of these “anarchistic tendencies,” even if the Bureau could
not prove “membership in a subversive organization.” 4

Later instructions to the field stated that the term “New Left” did
not refer to “a definite organization,” but to a “loosely-bound, free-
wheeling, college-oriented movement” and to the “more extreme and
militant anti-Vietnam war and antidraft protest organizations.” These
instructions initiated a “comprehensive study of the whole movement”
for the purpose of assessing its “dangerousness.” Quarterly reports
were to be prepared, and “subfiles” opened, under the following
headings:

Organizations (“when organized, objectives, locality in which
active, whether part of a national organization”) ;

Membership (and “sympathizers”—use “best available
informants and sources”) ;

Finances (including identity of “angels” and funds from
“foreign sources”%;

Communist influence;

Publications (‘“‘describe publications, show circulation and
principal members of editorial staff”) ;

Violence;

Religion (“support of movement by religious groups or
individuals”) ;

Race Relations;

Political Activities (“details relating to position taken on
political matters including efforts to influence public
opinion, the electorate and Government bodies”) ;

Ideology;

Education (“courses given together with any educational out-
lines and assigned or suggested reading”) ;

Social Reform (“demonstrations aimed at social reform”);

Labor (“all activity in the labor field”) ;

Public Appearances of Leaders (“on radio and tele-
vision” and “before groups, such as labor, church and
minority groups,” including “summary of subject matter
discussed”) ;

Factionalism ;

Security Measures ;

“® 8AC Letter No. 68-21, 4/2/68. This directive did caution that “mere dissent
and opposition to Governmental policies pursued in a legal constitutional manner”
was ‘not sufficient to warrant inclusion in the Security Index.” Moreover,
“anti-Vietnam or peace group sentiments” were not, in themselves, supposed
to “justify an investigation.”

69-984 O - 76 - 33
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International Relations (“travel in foreign countries,”
“attacks on United States foreign policy”) ;

Mass Media (“indications of support of New Left by mass
media”).

Through these massive reports, the FBI hoped to discover “the true
nature of the New Left movement.” *** Few Bureau programs better
reflect “pure intelligence” objectives going far beyond even the most
generous definition of “preventive intelligence.”

The FBI prepared a study of “Youth in Rebellion” early in 1969.
This “comprehensive document on new left and black extremist ac-
tivities” was designed to review the “worldwide ramifications of these
movements as well as their impact on the internal security of the
country.” % When the FBI completed this report, the Internal Secu-
rity Division of the Justice Department specifically authorized the
FBI to conduct investigations “to determine whether there is any
underlying subversive group giving illegal directions and guidance to
the numerous campus disorders throughout the country.” The Internal
Security Division also submitted “suggested areas of particular in-
terest for future investigative efforts.” ' These instructions were
generally comparable to Attorney General Clark’s September 1967
memorandum regarding ghetto riots and civil disturbance intelligence.
Both were taken by the FBI as broad authorizations for domestic
intelligence investigations.5°?

An additional request from the Internal Security Division in March
1969 advised the F'BI that the Justice Department was “consider-
ing the possibility of conducting a grand jury investigation of some
future serious campus disorder” with a view towards prosecution
under the antiriot act, the Smith Act, the Voorhis Act, and statutes
on seditious, conspiracy and insurrection. Consequently, the Internal
Security Division asked the FBI:

. . . to secure in advance the names of any persons planning
activities which might fall within the proscription of any of
the foregoing statutes. It would also be important for us to
know the identities of the officials of any participating orga-
nizations who have custody or control of records concerning
the activities of such organizations which we would seek to
obtain by means of subpoenas duces tecum.

It would also be most helpful if you were able to furnish
us with the names of any individuals who appear at more
than one campus either before, during, or after any active
disorder or riot and the identities of those persons from out-
side the campus who might be instigators of these incidents.

The FBI was asked to use not only its “existing sources” but also “any
other source you may be able to develop. ...” %2

Despite the pressure for greater intelligence about campus groups,
Director Hoover decided “that additional student informants cannot

# Memorandum from FBI Headquarters to all SAC's 10/28/68, and enclosure.

%0 SAC Letter No. 69-14, 2/25/69.

5! Memorandum from Assistant Attorney General J. Walter Yeagley to the
FBI Director, 2/18/69.

52 PBI Intelligence Division, Position Paper on Jurisdiction, 2/13/75.

53 Memorandum from Assistant Attorney General J. Walter Yeagley to the
FBI Director, 3/3/69.



509

be developed.” Nevertheless, the FBI field offices were instructed to
intensify their efforts: “It is . . . recognized that with the graduation
of senior classes, you will lose a certain percentage of your existir
student informant coverage. This decreasing percent of covera§e wil
not be accepted as an excuse for not developing the necessary informa-
tion.” ¢ One way to achieve this result without the FBI recruiting
additional student informants was to have local police do so. Thus,
when field offices were reminded of the need for gathering intelligence
so that the Justice Department could provide “data regarding develop-
ing situations having a potential for violence,” FBI headquarters
stressed the need for “in-depth liaison with local law enforcement
agencies.” ° The restriction on new campus informants was finally
relaxed, although field officers were still forbidden to develop inform-
ants “under the age of 21” and procedures were instituted “for tight
controls and great selectivity in this most sensitive area.”

Upon initial contact with a potential student informant or
source, informant or source should be requested to execute a
brief signed written statement for the field file to the effect
that such individual has voluntarily furnished information
to the FBI because of his concern of individuals and groups
acting against the interests of his government and that he un-
derstands that the FBI is not interested in the legitimate
activities of educational institutions. { Emphasis added.]

Field offices were also to submit quarterly reports assessing the pro-
ductivity of each student informant so as “to justify the continued
utilization of the source.” ¢ FBI Intelligence Division officials were
greatly dissatisfied with these limits, as became clear in the prepa-
ration of the “Huston Plan” in 1970.5”

FBI intelligence surveillance of the New Left was further expanded
in early 1970 after an explosion at a New York City townhouse killed
several youthful bomb-makers and dramatized the violence potential
of the Weatherman faction of SDS. Because members of the Weather-
man faction were believed to live in communes, all FBI field officers
were instructed :

For the purposes of Bureau investigations, a commune is
defined as a group of individuals residing in one location who
practice communal living, i.e., they share income and adhere
to the philosophy of a Marxist-Leninist-Maoist-oriented vio-
lent revolution.

A rebuttable presumption exists that persons having a past
history of participation in violent leftist radical activity, or
leftist terrorist activity, living in a communal relationship
constitutes a commune within the above definition.

When information is received by an office that indicates a
commune exists, falling within the above definition, it is in-
cumbent upon that office to conduct sufficient investigation to
determine the identity of all members. Each member must be

%% SAC Letter No. 69-16, 3/11/69.

"% SAC Letter 69-44, 8/19/69.

% SAC Letter No. 69-55, 9/26/69.

%" See Report on the Huston Plan.
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investigated as a suspected extremist within the framework

of existing instructions to determine whether they should be

included on the Security Index. Every effort must be made by

the office to obtain informant and/or sophisticated coverage

of the commune and its participants to develop advance

knowledge of any planned violence so that preventative action

can be initiated and prosecutive action brought to bear where

possible.5%
To conduct more intensive investigations of “terrorism by New Left
extremists,” the FBI Intelligence Division requested that additional
manpower be assigned. Director Hoover noted, “O.K. but it must be
kept in mind that we will get no additional personnel until July 1971
so whatever personnel is needed now will have to come from cutbacks
in other programs.”**® To a significant extent these resources were
drawn away from the FBI’s counterintelligence effort against hostile
foreign intelligence operations in the United States.>°

By the time of the widespread disturbances following the Cambodian

invasion and Kent State, the Intelligence Division believed 451 addi-
tional agents were needed for New Left investigations, with an in-
crease to 741 “for peak periods.” The Intelligence Division explained
the need for more agents in the following terms:

The tragic, violent aftermath of violence and destruction on
our campuses following the President’s speech on Cambodia
is a clear warning of the impact of New Left terrorist philos-
ophy and advocacy of street action. The ability of radical
activists to seize a controversial issue and whip up violent re-
action among large crowds is again demonstrated. The threat
to the Nation’s ability to function in a crisis situation posed by
New Left extremists has never been more clearly drawn. This
grave threat requires immediate and positive steps be taken
to fulfill our responsibilities for protection of the internal
security of the Nation.®?

Subsequent instructions to the field stressed intensified investigation
of persons adhering to the “Weatherman ideology of violence and revo-
lution”, and again observed that “communal living follows Weather-
man lifestyle and is good guide to individual’s adherence to Weather-
man ideology.” Persons who used “terroristic tactics in furtherance of
revolution” were to be considered “for inclusion in Priority I of Se-
curity Index.” Field offices were directed to “begin shifting personnel
to this work from other work areas, except for personnel specifically
designated for organized crime work . . .” 52

H.Target Lists and the Security Index

A fter meeting with the President’s Commission on Civil Disorders
in 1967, FBI Director Hoover instructed “that an index be compiled of
racial agitators and individuals who have demonstrated a propensity

8 Memorandum from FBI Headquarters to all SAC’s, 4/17/70.

5 Note on Memorandum from C. D. Brennan to W. C. Sullivan, 4/16/70.
% C. D. Brennan testimony, 9/25/75, Hearings, Vol. 2, p. 177.

52 Memorandum from C. D. Brennan to W. C. Sullivan, 5/11/70.

"2 Memorandum from Headquarters to all SAC's, 5/13/70.
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for fomenting racial discord.” 5®® Standards for the Rabble Rouser
ex were then sent to the field:
The Index will consist of the names, identifying data, and
background information of individuals who are known rabble
rousers and who have demonstrated by their actions and
speeches that they have a propensity for fomenting racial dis-
order. It is desired that only individuals of prominence who
are of national interest be included on this index. Particular
consideration should be given to recommending those individ-
uals in this category who travel extensively . . . The fact that
an individual is on the Security Index or Reserve Index does
not preclude his inclusion on the Rabble Rouser Index.**

The initial effect of the Rabble Rouser Index was to collect in files
at FBI headquarters all information from the field offices about per-
sons on the Index. Field offices were also to provide information about
their “possible foreign travel.” ** The first Index contained less than
100 names.5'®

At the same time as the creation of the Rabble Rouser Index, the
FBI instituted a COINTELPRO program aimed at disrupting and
discrediting black nationalist or black “extremist” groups and in-
dividuals. The Rabble Rouser Index served as a convenient list of
primary tar, for COINTELPRO activity.’*” Within the FBI Do-
mestic Intelligence Division, there was a substantial reorganization to
take account of these new functions in 1967. The Subversives Control
Section was abolished and its supervision of investigations of in-
dividual “subversives”—both “Old Left” and “New Left”—were trans-
ferred back to the Internal Security Section. A new Racial Matters
Section was established to supervise intelligence investigations of black
and white “extremist” groups.

The standards for the Rabble Rouser Index were broadened in No-
vember 1967 to cover persons with a “propensity for fomenting” any
disorders affecting the “internal security,” not just racial disorders,
and to include persons of local as well as national interest. A rabble
rouser was defined “as a person who tries to arouse people to violent
action by appealing to their emotions, prejudices, et cetera; a dema-
gogue.” The purpose of this expansion to develop a nationwide index:
“of agitators of all types whose activities have a bearing on the na-
tional security.” This included “black nationalists, white suprema-
cists, Puerto Rican nationalists, anti-Vietnam demonstration leaders,
and other extremists.” 5'® Standardized forms for automatic data proc-
essing of the Index by computer included the following organizational
affiliation categories:

American Nazi Party
Anti-Vietnam
Black Nationalist

* Memorandum from C. D. Brennan to W. C. Sullivan, 8/3/67.
1+ SAC Letter No. 67-47, 8/4/61.

5 SAC Letter No. 67-56, 9/12/67.

5 Memorandum from P. L. Cox to Mr. Sullivan, 9/5/67.

7 See Report on COINTELPRO.

58 §AC Letter No. 67-70, 11/28/67.
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Black Panther Party

Communist

Congress of Racial Equality

Ku Klux Klan

Latin American

Minuteman

Nation of Islam

National States Rights Party

Progressive Labor Party

Nationalist groups advocating Independence for Puerto Rico
Revolutionary Action Movement

Southern Christian Leadership Conference
Students for a Democratic Society

Student Nonviolent Coordinating Committee
Socialist Workers Party

Workers World Party

Miscellaneous 5**

The overlap with the Security Index is indicated by the inclusion in
1968 of Students for a Democratic Society and the Student Nonviolent
Coordinating Committee in a list of organizational affiliations for
the Security Index. By 1968 the Security Index also contained persons
without organizational affiliation designated “Anarchist” and “Black
Nationalist.” 52°

The Rabble Rouser Index was renamed the Agitator Index in
March 1968, and field offices were directed to obtain a photograph of
each person on the Index.’*!

The Domestic Intelligence Division also stressed the dangerousness
of the “New Left” movement and the need to include its “leading
activists” on the Security Index.

The emergence of the new left movement as a subversive
force dedicated to the complete destruction of the traditional
values of our democratic society presents the Bureau with an
unprecedented challenge in the security field. Although the
new left has no definable ideology of its own, it does have
strong Marxist, existentialist, nihilist and anarchist over-
tones. While mere membership in a new left group is not
sufficient to establish that an individual is a potential threat
to the internal security of the United States, it must be
recognized that many individuals affiliated with the new
left movement do, in fact, engage in violence or unlawful
activities, and their potential dangerousness is clearly dem-
onstrated by their statements, conduct and actions.

The Bureau has recently noted that in many instances
security investigations of these individuals are not being
initiated. In some cases, subjects are not being recommended
for inclusion on the Securitv Index merely because no mem-
bership in a basic revolutionary organization could be estab-
lished. Since the new left is basically anarchist, many of the

7% SAC Tetter No. 68-5, 1/16/68.
"% SAC Letter No. 68-14, 2/20/68.
* Memorandum from FBI Headquarters to all SAC’s, 3/21/68.
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leading activists in it are not members of any basic revolu-
tionary group. It should be borne in mind that even if a
subject’s membership in a subversive organization cannot be
proven, his inclusion on the Security Index may often be
justified because of activities which establish his anarchistic
tendencies. In this regard, you should constantly bear in mind
the public statements, the writings and the leadership activ-
ities of subjects of security investigations which establish
them as anarchists are proper areas of inguiry. Such activity
should be actively pursued through investigation with the
ultimate view of including them on the Security Index. It
is entirely possible, therefore; that a subject without any
organizational affiliation can qualify for the Security Index
by virtue of his public pronouncements and activities which
establish his rejection of law and order and reveal him to be
a potential threat to the security of the United States. [Em-
phasis added.]

Field offices were cautioned, however, “that mere dissent and op-
position to the Governmental policies pursued in a legal constitutional
manner are not sufficient to warrant inclusion in the Security Index.”
Agents were to report information “to show the potential threat
and not merely show anti-Vietnam or peace group sentiments without
also revealing advocacy of violence or unlawful action which would
justify an investigation.” 522

At the same time that these instructions were issued, the FBI
instituted a COINTELPRO program against the “New Left.” The
Agitator Index and the Security Index served as indicators of the
prime subjects for efforts under COINTELPRO to disrupt groups
and discredit individuals in the “New Left.” 523

The FBI did not develop its new Security Index policies alone.
As the Commission on Civil Disorders had encouraged the FBI to
identify “rabble rousers,” so President Johnson ordered a compre-
hensive review of the Government’s emergency plans after the October
1967 March on the Pentagon against the Vietnam war.

Attorney General Ramsey Clark was appointed chairman of a com-
mittee to review the Presidential Emergency Action Documents
(PEADs) prepared under the Emergency Detention Program. Sub-
sequent decisions were summarized in an FBI memorandum:

After extensive review, in which the FBI participated, a
proposal was submitted to the President that certain docu-
ments be revised. It was proposed that the Emergency De-
tention Program be revised to agree with the provisions of
the Emergency Detention Act [of 1950].

The Internal Security Division (ISD) of the Department
has raised questions as to the ability to discharge the respon-
sibilities of the Attorney General under the Emergency De-
tention Act of 1950. By letter dated 2/26/68 the Department
requested a conference with the FBI for the purpose of
reviewing the implementation of the Emergency Detention
Program...

522 SAC Letter No. 68-21, 4/2/68.
523 See Report on COINTELPRO.



514

One of the changes in PEAD pertains to the definition of
a “dangerous individual”. The document, which has been ap-
proved by the President, now states, “The Attorney General
acting through such officers and agents as he may designate
for the purpose, shall apprehend, and by order detain, pur-
suant to the provisions of the Emergency Detention Act,
each person as to whom there is reasonable ground to believe
that such person probably will engage in, or probably will
conspire with others to engage in, acts of espionage and
sabotage, including acts of terrorism or assassination and
any interference with or threat to the survival and effective
operation of the national, state, and local governments and
of the national defense effort.” As used in this section, the
term “person,” shall mean any citizen or national of the
United States, or any citizen, subject or national of any for-
eign nation, or any stateless person.

The above is an all encompassing definition of a “dan-
ger('lous person”. This will extend the criteria for the Security
Index.

During the conference of 4/22/68 with ISD, the definition
of a dangerous individual was discussed, and it was decided
that Item D of the SI criteria should be expanded to include
the definition as stated in the new PEAD 6. ..

With the emergence of the New Left and the intensifica-
tion of activities by the racial militants and black national-
ists, who are not affiliated with basic revolutionary organi-
zations but because of their anarchist tendencies do present
a threat to the internal security of the United States, it has
‘b}?come apparent that these individuals warrant inclusion on
the ST.

Many individuals on the SI, because of their violent ten-
dencies and their representation of top leadership of subver-
sive organizations, are scheduled for priority apprehension.
The administrative procedures developed to make these a
prehensions are referred to as the Detcom Program. In an all-
out emergency, all subjects whose names are in the SI will be
considered for immediate apprehension.

The new priorities for apprehension under Detention Program were
described as follows:

Priority I —Top national and state leadership of basic sub-
versive organizations, leaders of anarchistic groups, individ-
uals who have shown greatest propensity for violence, as well
as those who have special training in sabotage, espionage,
guerrilla warfare, ete. ...

Priority 11 —Second level leadership and individuals who
present significant threat but are in less influential positions
than Priority I . . .

Priority I11 —All other individuals on SI. Made up mainly
of rank and file members . . .
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Results of FBI investigations would continue to be provided to the
Justice Department “for its concurrence and approval of the persons
listed for apprehension”.’2¢

The FBI1 }()n'mally requested Departmental approval for the broader
Security Index criteria and the standards for the Priority Appre-
hension Program.’** Even though the Department’s formal reply was
that the criteria were “under study,” the FBI went ahead with Man-
ual revisions and new instructiens to the field.5® There was “informal”
Departmental approval for these changes, as noted in a later memo-
randum.’#

The Justice Department’s Office of Legal Counsel eventually ap-
proved a modified version of the Security Index criteria in September
1968. Since this was the first time since 1955 that the Department had
fully considered the matter, it is important to stress that the previous
policy of disregarding the Emergency Detention Act of 1950 was now
formally abandoned. If an emergency occurred, the Attorney General
would abide by “the requirement that any person actually detained will
be entitled to a hearing at which time the evidence will have to satisfy
the standards of . . . the Emergency Detention Act”. However, the
Security Index criteria themselves could be less precise because of “the
needed flexibility and discretion at the operating level in order to
carry on an effective surveillance program.” As revised by the Office
of Legal Counsel, the Security Index criteria read as follows:

A. Membership or participation in the activities of a basic
revolutionary organization within the last 5 years as shown
by overt acts or statements established through reliable
sources, informants or individuals.

B. Subject has had membership or participation in the
affairs of one or more front organizations which adhere to
the policies and doctrines of a basic revolutionary organiza-
tion, in a leadership capacity or by active substantial par-
ticipation in the furtherance of those aims and purposes of
the front organization which coincide with those of a basic
revolutionary organization, within the last three years as
shown by overt acts or statements established through reliable
sources, informants, or individuals.

C. Investigation has developed information that an indi-
vidual, though not a member of or a participant in the
activities of a basic revolutionary or front organization, has
anarchistic or revolutionary beliefs and is likely to seize upon
the opportunity presented by a national emergency to commit
acts of espionage or sabotage, including acts of terrorism,
assassination, or any interference with or threat to the sur-
vival and effective operation of the national, state and local
governments and of the defense effort. [ Emphasis added.]

#¢ Memorandum from C. D. Brennan to W. C. Sullivan, 4/30/68.

% Memorandum from the FBI Director to Assistant Attorney General J.
Walter Yeagley, 5/1/68.

“® Memorandum from Assistant Attorney General Yeagley to the FBI Director,
6/17/68; memorandum from C. D. Brennan to W. C. Sullivan, 6/19/68; SAC
Letter No. 68-36, 6/21/68.

% Memorandum from Assistant Attorney General Frank M. Wozencraft, Office
of Legal Counsel, to Assistant Attorney General J. Walter Yeagley, 9/9/68.
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D. Although investigation has failed to establish the facts
required by (A), (B) or (C) above, either as to the sub-
stance of those criteria or because there have been no overt
acts or statements within the time limits prescribed, facts
have been developed which clearly and unmistakably depict
the subject as a dangerous individual who could be expected
to commit acts of the kind described in (C) above.528

The Internal Security Division forwarded the Office of Legal Coun-
sel’s memorandum to the FBI, and the Bureau agreed that it would
“be guided by these revised criteria of 1968.” The FBI Manual was
changed accordingly.5?®

Their expanding size made the Agitator Index and the Security
Index less valuable for most efficiently concentratin% FBI intelligence
investigations. Consequently, the Domestic Intelligence Division
developed more refined tools for this purpose—including the Key
Activist Program and the Black Nationalist Photograph Album.
Instructions went out to ten major field offices in January 1968 to
designate certain persons as “Key Activists,” defined as “individuals
in the Students for a Democratic Society and the anti-Vietnam war
groups [who] are extremely active and most vocal in their statements
denouncing the United States and calling for civil disobedience and
other forms of unlawful and disruptive acts.” [Emphasis added.]
There was to be “an intensive investigation” of each Key Activist:

. . with the objective of developing detailed and complete
information regarding their day-to-day activities and future
plans for staging demonstrations and disruptive acts directed
against the Government. Because of their leadership and
prominence in the ‘new left’ movement, as well as the growing
militancy of this movement, each office must maintain high-
level informant coverage on these individuals so that the Bu-
reau is kept abreast of their day-to-day activities as well as the
organizations they are affiliated with, to develop informa-
tion regarding their sources of funds, foreign contracts, and
future plans.

In the event adequate live informant coverage is not imme-
diately available on these individuals, other types of coverage
such as technical surveillances and physical surveillances
should be considered as temporary measures to establish the
necessary coverage.>°

In May 1968, the FBI obtained the Federal income tax returns for
Key Activists and, in some instances, used this and other intelligence
information as part of COINTELPRO operations to disrupt an indi-
vidual’s activities.5s1

The Key Activist Program was expanded to virtually all field offices
in October 1968. The offices were instructed to recommend additional

*® Memorandum from Wozencraft to Yeagley, 9/9/68.

“® Memorandum from Assistant Attorney General Yeagley to the FBI Director,
9/19/68 ; memorandum from FBI Director to Assistant Attorney General Yeagley,
9/26/68 ; FBI Manual Section 87, p. 45, revised, 10/14/68.

* Memorandum from FBI Headquarters to all SAC’s, 1/30/68.

* Memorandum from C. D. Brennan to W. C. Sullivan, 5/24/68.
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persons for the program and to “consider if the individual was ren-
dered ineffective would it curtail such [disruptive] activity in his area
of influence.” The importance of the program was explained by stress-
ing “the shift to violence in the New Left movement.”

Sabotage, arson, bombing, and a variety of obstructive tactics
have been openly advocated during the past year. In Septem-
ber, 1968, within a five-day period three ROTC establish-
ments were sabotaged and a fourth threatened. In addition, a
Central Intelligence Agency office at Ann Arbor, Michigan,
was bombed during that month. These instances of openly
made plans for violence and the brazen follow through of
action are examples of the problems facing the Burean in this
field and the absolute necessity for intensive investigative ef-
forts in these matters. Successful prosecution is the best deter-
rent to such unlawful activity. Intensive investigations of
Key Activists under this Program are logically expected to
result in prosecutions under substantive violations within the
Bureau’s investigative jurisdiction.’s

While the FBI considered Federal prosecution a “logical” result, it
should be noted that Key Activists were not chosen because they were
suspected of having committed or planning to commit any specific
Federal crime.

A counterpart to the Key Activist Program for the “New Left” was
the Black Nationalist Photograph Album, which grew out of a con-
ference of FBI agents from forty-two field offices. The conferences
recommended concentrating on no more than fifty prominent “militant
black nationalists” who traveled extensively. Each field office would
have a copy of the Album, including photographs and “biographical
data,” so that they could be identified “should they turn up in different
areas of the country.” 5%

The Key Activist Program, the Black Nationalist Photograph Al-
bum, the Agitator Index, and the revised Security Index identified
the prime subjects for domestic intelligence investigation. However,
the scope of inquiry went far beyond these defined targets. Inflam-
matory reports about possible “catastrophes” intensified headquarters
pressures on the field to produce more intelligence in 1968 :

Recently we have been advised by informants that mili-
tant black nationalist organizations, as well as independent
Negro extremists are talking of taking such action as dyna-
miting the Empire State Building in New York City, throw-
ing dynamite on the floor of the New York Stock Exchange
and possibly assassinating some white political candidates as
a means of retaliating for the killing of Martin Luther King,
Jr. We have also received information that militant black
racial extremists feel that all white people should be killed
and one has stated that he believes if the right contact is made
with the White House staff, a plan might be formulated to
%)mon 500 to 600 people attending functions at the White

ouse.

::: Memorandum from FBI Headquarters to all SAC’s 10/24/68.
Memorandum from FBI Headquarters to all SAC’s, 3/11/68.
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. . . With the increased number of violent statements com-
ing to the attention of the Bureau, you must be alert to
promptly run out all rumors of violence connected with
racial activity for the purpose of either proving or disproving
these rumors.

In addition, our experience in the past has shown that
often when an individual is confronted concerning a violent
statement he is alleged to have made, it will deter him from
taking any such action. In view of this, whenever possible,
interview individuals who are alleged to have made violent
statements. . . 5%

This latter form of deterrent “preventive action” proceeded inde-
pendently from FBI COINTELPRO operations.

In early 1969, the FBI stepped up its Key Activist Program.
Reports on Key Activists were to be made every ninety days, and
“particular effort” was to be made “to obtain recordings of or reliable
witnesses to inflammatory speeches or statements made which may
subsequently become subject to criminal proceedings.” 5** The FBI
Intelligence Division also compiled a Key Activist Album containing
photographs and biographies of each Key Activist for distribution
to all field offices.’3® At this time there were 55 individuals covered
by the program. To expand this number, FBI field offices were in-
structed to investigate all persons connected with the regional offices
of Students for a Democratic Society—to determine whether they
should be included in the Security Index or the Key Activist
Program.5%”

The Black Nationalist Photograph Album was also expanded in
early 1969 “to include the photographs of the principal leaders of
any black extremist organization,” not just those specifically known
to travel.’®® Later in the year the FBI broadened the scope of its
Racial Calendar, which had been established in 1968 to advise each
field office of “the dates of black nationalist type conferences and

. Tacial events and anniversaries.” Because of increasing coopera-
tion between “black extremists and white subversives,” the Racial
Calendar would now include demonstrations and conferences “of the
antifascist, antidraft and anti-Vietnam variety” which would “easily
develop into a racial event.” 53°

In anticipation of possible racial unrest in the summer of 1969,
FBI headquarters reemphasized to the field the need for “developing
a network of ghetto-type informants . . . to enable you to advise
appropriate local and Federal authorities in advance of potential
large scale racial violence.” The FBI was particularly concerned that
the “radical Negro students on college campuses” would seek “to
promote racial violence” in the ghettos. Therefore, it was deemed
necessary ‘“to thoroughly saturate every level of activity in the
ghetto.” 540

® SAC Letter No. 68-32, 6/4/68.

:: Memorandum from FBI Headquarters to all SAC's, 3/10/69.

o Memorandum from FBI Headquarters to all SAC's. 4/2/69.

. Memorandum from FBI Headquarters to all SA(Ys, 5/22/69.

- Memorandum from FBT Headquarters to all SAC’s, 1/17/69.
Memorandum from G. C. Moore to W. C. Sullivan, 9/2/69.

™0 SAC Letter No. 69-30, 5/27/69.
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1. Investigations of “Foreign Influence” on Domestic Unrest

The FBI was increasingly interested in possible foreign influence on
domestic violence and protest, partly at the urging of President John-
son. As early as 1963 the FBI Manual had authorized requests for CIA
investigations of Americans abroad for internal security purposes.
Prior thereto the sole purpose of advising the CIA of foreign travel
by domestic “subversives” was “to place stops with appropriate secu-
rity services abroad to be advised of the activities of these subjects.” 34
This provision was revised as follows in 1963

Information concerning these subjects’ proposed travel
abroad, including information concerning their subversive
activities, is furnished by the Bureau to the Department of
State, Central Intelligence Agency, and legal attaches if the

roposed travel is in areas covered by such. . . . In the cover
etter accompanying the letterhead memorandum, indicate
extent of foreign investigation recommended or whether only
stops should ge placed with appropriate security services
abroad.**? [ Emphasis added.]

It was through these procedures that the FBI secured the assistance of
the CIA in the investigation of antiwar activists and black militant
leaders who traveled overseas.®*

In 1966 the FBI and CIA negotiated an informal agreement to regu-
larize their “coordination.” This agreement had as its “heart” that the
CIA would “seek concurrence and coordination of the FBI” before
engaging in clandestine activity in the United States, and that the FBI
would “concur and coordinate if the proposed action does not conflict
with any operation, current or planned, including active investigation
[by] the FBIL.” *# Moreover, when an agent recruited by the CIA
abroad arrived in the United States, the FBI would “be advised” and
the two agencies would “confer regarding the handling of the agent in
the United States.” The CIA could “continue” its “handling” of the
agent for “foreign intelligence” purposes, and the FBI would also
become involved where there were “internal security factors,”®* al-
though it was recognized that CIA might continue to “handle” the
agent in the United States and provide the Bureau with “information”
bearing on “internal security matters.”

The term “internal security factors” used in the agreement meant
that CIA agents were used after 1966 to report on domestic “dissi-
dents” for the FBI. There were instances where, according to the
former FBI liaison with CIA :

CIA had penetrations abroad in radical, revolutionary
organizations and the individual was coming here to attend
a conference, a meeting, and would be associating with lead-
ing dissidents, and the question came up, can he be of any use
to us, can we have access to him during that period.

In most instances, because he was here for a relatively short
period, we would levy the requirement or the request upon the

®1 1960 FBI Manual Section 87, p. 33.

2 FBI Manual Section 87, p. 33a, revised 4,/15/63.

*3 See Report on CIA Intelligence Collection About Americans.
* Former FBI liaison with the CIA testimony, 9/22/75, p. 52.
5 Liaison testimony, 9/22/75, p. 55.
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CIA to find out what was taking place at the meetings to get
his assessment of the individuals that he was meeting, and
any other general intelligence that he could collect from his
associations with the people who were of interest to us.54¢

The policies embodied in the 1966 agreement and the practice under
it clearly involved the CIA in the performance of “internal security
functions.” At no time was Congress asked to amend the 1947 Act to
modify its ban against CTA “internal security functions.”

As previously noted (p. 484). President Johnson and Director
Hoover had been seeking proof that Communists were behind the anti-
war movement since 1965. The CIA increasingly was drawn into that
quest, in part in response to Bureau requests. Joseph Califano, a prin-
cipal assistant to President Johnson, testified that high governmental
officials could not believe that

a cause that is so clearly right for the country, as they perceive
it, would be so widely attacked if there were not some [for-
eign] force behind it.>*

The same pressures and beliefs led to FBI investigations of possible
“foreign influence” on “militant black nationalists” and radical
students.

Within the United States the FBI established intelligence coverage
on domestic groups if a Communist country appeared interested in ex-
ercising influence. For example, on the basis of information that a
black American fugitive was in the People’s Republic of China and
that the Chinese government was making propaganda statements “to
promote and abet racial strife in this country,” the FBI instructed
its field offices in 1967 “to be on the alert constantly for information
indicating Chicom attempts to influence groups or individuals
involved in the racial movement and . . . that development of live
formants who can become knowledgeable of such attempts is vital.” 348
Similarly, information that Cuba had plans for “the use of American
Negroes, Indians, and Communists to methodically sabotage our in-
stallations throughout the Western Hemisphere” and that Cuban of-
ficials had offered arms and assistance to “Puerto Rican revolutionary
groups” led the FBI to alert its informants in defense plants and to
ask its “trustworthy police contacts . . . to alert their racial and se-
curity informants” so that they would report information about “dis-
sident groups, including ‘black nationalist’ organizations, which have
potential for carrying out sabotage or other disruptive activities on be-
half of Cuba.” 5+

In addition to these specific problems, the FBI issued general in-
structions to the field for collecting intelligence on “foreign influences
in the Black Nationalist movement” : »

The potential for foreign influences in these matters cer-
tainly exists as evidenced by wide travel in communist coun-
tries of such militant black nationalists as Stokely Carmichael
who, within the recent past, has visited, such far-flung places

® T.iaison testimony, 9/22/75, pp. 57-58.
' Califano, 1/27/76, p. 70.

55 SAC Letter No. 67-56, 9/12/67.

*® SAC Letter No. 67-62, 10/17/67.
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as Cuba, North Vietnam, Czechoslovakia, Algeria, United
Arab Republic, and other countries abroad. Other individuals
connected with the Student Nonviolent Coordinating Com-
mittee as well as individuals affiliated with other black nation-
alist organizations are known to have traveled in communist
countries.

Each office should review its files for the identities of any
known black nationalists who have traveled to Iron Curtain
countries and other communist countries during the past two
years ... [I]n instances in which investigations have not been
conducted, penetrative investigations should be initiated at
this time looking toward developing any information regard-
ing contacts on the part of these individuals with foreign
elements and looking toward developing any additional infor-
mation having a bearing upon whether the individual
involved is currently subjected to foreign influence or direc-
tion. . . .

During your investigative coverage of all militant black
nationalists, be most alert to any foreign travel. Advise the
Bureau promptly of such in order that appropriate overseas
investigations may be conducted to establish activities and
contacts abroad.

In addition, each office should submit a letterhead memo-
randum . . . to include indications of foreign support, direc-
tion, guidance or influence, as well as a listing of individual
black nationalists . . . who have traveled to communist coun-
tries within the past two years. . ., 5°

The FBI passed such information on to the CIA, which in turn began
to place individual black nationalists on a “watch list” for the inter-
ception of international communications by the National Security
Agency.®® One purpose for the FBI effort to obtain income tax re-
turns of Key Activists was “to determine whether their income
supports their ability to travel throughout this country, and abroad
as part of the New Left revolt.” 552

The IDIU’s transfer of its computer printout to the CIA was just
one instance of the substantial flow of domestic intelligence to and
from the foreign intelligence agencies. The FBI was the main channel
for mobilizing foreign intelligence resources and techniques against
domestic targets. The FBI began submitting names of citizens engaged
in domestic protest and violence to the CTA not only for investigation
abroad (as had been the case before 1969), but also for placement on a
“watch list” to be used in conjunction with the CIA’s mail opening
project.’®* Similar lists of names went from the FBI to the National
Security Agency, for use on a “watch list” for monitoring other
channels of international communication.®

In 1970 these agencies attempted to obtain formal authorization to
use these techniques, and to resume previously forbidden methods such

% SAC Letter No. 67-66, 11/7/67.

“ See Report on National Security Agency Surveillance Affecting Americans.
%2 Memorandum from C. D. Brennan to W, C. Sullivan, 5/24/67.

%7 See Report on CIA and FBI Mail Opening.

%t See Report on National Security Agency Surveillance Affecting Americans.
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as FBI “black bag jobs,” for domestic intelligence purposes.®® These
efforts to broaden intelligence surveillance resulted largely from in-
tense pressures from the White House to determine whether there was
foreign direction or financing of domestic protest activity. Rather
than relying on intelligence coverage of foreign governments and
their officials or agents, the FBI and the foreign intelligence agencies
targeted American citizens in the hope of finding foreign influence
even when there was no prior indication of contact with foreign
agents.

A good picture of the FBI’s basic approach to the issue of foreign
influence is provided by a memorandum prepared in the Intelligence
Division early in 1969 summarizing its “coverage of the New Left:”

Foreign influence of the New Left movement offers us a
fertile field to develop valuable intelligence data. To date
there is no real cohesiveness between international New Left
groups, but such an effort was initiated in September, 1968,
at an International Student Conference at Columbia Univer-
sity. This conference disclosed that despite the factionalism
and confusion now so prevalent, there s great potential for
the development of an international student revolutionary
movement. We are initiating investigations aimed at identify-
ing prominent foreign New Left leaders and activists and to
increase our reservoir of background information regarding
foreign New Left organizations. This also encompasses travel
on the part of groups or individuals either to or from the
U.S., and will include international conferences. .

Furthermore, it is apparent that the old-line communist
groups such as the Communist Party, USA, the Progressive
Labor Party, the Socialist Workers Party, and particularly
its youth affiliate, the Young Socialist Alliance are making
a determined effort to move into the New Left movement to
exert a greater influence and control over its future activities.
More and more we see the New Left movement holding up as
heros international communists such as Fidel Castro, Ho Chi
Minh, and Mao Tse-tung. More and more we also see old-line
leftist groups influencing the thinking of the New Left along
Marxist lines and giving direction to attacks against the
police in general and the FBI in particular, to drive us off the
campuses; as well as attacks against the new administration
to degrade President Nizon. We can expect this activity to
intensify greatly in the future.’*® [Emphasis added.]

There was no mention of, or apparent concern for, direct influence or
control of the “New Left” by agents of hostile foreign powers. Instead,
the stress was almost entirely upon ideological links and similarities,
and the threat of dangerous ideas.

‘White House interest in the financing of New Left protest activities
intensified FBI intelligence investigations in early 1970. In response to
a specific request, the FBI furnished the White House “material con-
cerning income sources of revolutionary groups” in February 1970.

5% See Report on the Huston Plan.
% Memorandum from C. D. Brennan to W. C. Sullivan, 2/3/69.
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FBI officials observed that this request was “indicative of high-level
interest” in the question. Consequently, the Intelligence Division in-
structed field offices “to develop information indicative of support of
the New Left Movement by tax-exempt charitable foundations or fi-
nancial ‘angels’ . . . as well as support by politically oriented groups
such as the Vietnam Moratorium Committee to End the War in Viet-
nam.” The field was advised that such support mi;%lht include “furnish-
ing bail money to arrested demonstrators, furnishing printing equip-
ment or office space, and underwriting the cost of conventions or
rallies.” FBI officials realized, however, that “direct intensive fmpncial
investigation of large foundations, prominent wealthy individuals,
. or politically oriented groups such as the Vietnam Moratorium
Committee” might result in “embarrassment to the bureaun.” 35
It was in this climate of stress that the Assistant Director in charge
of the Intelligence Division, William C. Sullivan, and the chief of
the Internal Security Section, Charles D. Brennan, played influential
roles in the development of the “Huston Plan” in June 1970.5°¢ These
officials saw the threat as essentially domestic in nature. Mr. Brennan
has testified that the FBI “never developed any information to indi-
cate that communist sources abroad were financing the anti-war activ-
ities in the United States.” The only significant foreign connections
were that “many activists in the anti-war movement had traveled to
foreign countries, had attended communist conferences in various
countries abroad and appeared to be getting some degree of propa-
ganda, if not indirectly some guidance which they applied in the con-
duct of the anti-war demonstrations here.” #5°
Mr. Brennan gave one example of this influence:

They attended conferences in various...countries abroad
which were sponsored by Communists. The peace movement
in the United States was generally discussed and I recall in
one instance, for example, where several of the activists were
involved in the policy committee of the anti-war activities. . .
and attended conferences where these issues were the subject
of discussion with many Communist representatives. And at
the time, the general feeling of the anti-war movement here
was that the next step in the stage should be protest demon-
strations around the United States.

It i1s my recollection that information at the Communist
Conference abroad led to the conclusion that there should be
instead a concentrated demonstration in Washington, D.C.
And following the return of these individuals to this country,
I think they served to project that view and indeed we did
have a concentrated demonstration in Washington, D.C., and
1t 1s my recollection that when that demonstration took place,
there were also concerted demonstrations at American em-
bassies in many foreign countries on the same day.

% Memorandum from C. D, Brennan to W. C. Sullivan, 3/12/70; Memorandum
from FBI Headquarters to all SAC’s, 3/16/70.

%9 See Report on the Huston Plan.

® C. D. Brennan deposition, 9/23/75, p. 4.
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This kind of indirect “guidance” was not matched by financial sup-
port or direct control. Mr. Brennan stated, “I personally held the feel-
ing that we were dealing with what I term credit card revolutionaries,
and that the individuals involved in this type of activity in the United
States had ample resources of their own . . . to finance these activities.
I never saw anything to the contrary.” *° Nevertheless, Brennan
pointed out that the FBI was “constantly being asked by the White
House as to whether or not there was foreign funding . .. and in re-
sponse to that, then T felt it was necessary for us to try to respond to
the question.” 3%

From Brennan’s point of view, the problem was much broader
than foreign influence. He explained :

I think you have to look at the social, political, and eco-
nomic complexities that were related, which built tremen-
dous pressures on the White House, and these, I think, stem
from the thousands of bombings, the arsons, the disruptions,
the disorder. Our academic communities were being totally
disrupted, and I think that a vast majority of American peo-
ple were subjecting the representatives of Congress and . . .
the White House staff and other people in Government to
a great deal of pressure, as to why these things were taking
place and why something wasn’t being done about these, and
I think in a broader context, then, the FBI was getting a
tremendous amount of pressure from the White House, in re--
sponse to the overall problem. °¢2

In addition to these outside pressures, FBI intelligence officials them-
selves had their own reasons for conducting extensive intelligence in-
vestigations. This view is illustrated in the following testimony when
Brennan was asked about decisions expanding intelligence coverage
in the fall of 1970:

I believe[d] that the leaders of the New Left movement had
publicly professed their determination to act to overthrow
the government of the United States. And I felt that with
them on public record as having this basic objective, anyone
who joined in membership in their cause, possibly should
have their names recorded for future reference in FBI files.
And I was reminded of the circumstances of the 1930’s, when
a great deal of individuals, who at that time were involved
and concerned as a result of the economic depression, they
became involved with communist activities.

A great deal of communist cells developed, and many of the
individuals who, at that time, were in colleges, subsequently
were employed in sensitive positions of government, and
government had no record of their previous communist in-
volvement. I did not want to see a repetition of that sort of
circumstances come about. :

So that when individuals did profess themselves to be in
adherence to concepts which aimed at, or called for the over-

¥ . D. Brennan testimony, 9/25/75, Hearings, Vol. 2, p. 104
*! Brennan, 9/25/75, Hearings, Vol. 2, p. 107.
® Brennan, 9/25/75, Hearings, Vol. 2. p. 108.
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throw of the government, I did feel that the FBI had the re-
sponsibility to record that type of information so if they ever
obtained sensitive government positions that could be made
known, and known to the agency for which they were going
to go to work.5%?

Brennan admitted that this policy meant putting greater emphasis
on FBI domestic intelligence and less on counterintelligence opera-
tions directed at hostile foreign intelligence activities in the United
States. He stated, “I personally felt that the domestic situation had a
higher priority at that particular given time.” >

Brennan advanced one additional reason for domestic intelligence
investigations, completely separate and apart from prevention or
prosecution of violent crime and maintenance of the government’s
security against disloyal employees. He stated :

I think that basically intelligence investigations are designed
not specifically for prosecutive intent, but basically to de-
velop intelligence information which will be provided to
officials of the United States Government to enable them to
possibly consider new types of legislation which may be af-
fecting the security of the country. . . 5 [Emphasisadded.]

This “pure intelligence” function meant that even if Congress had not
made an activity a Federal crime, the FBI could be authorized to
investigate it so that the President and Congress could consider making
it a erime.

J. Intensifications After the 1970 “Huston Plan.”

There are several dimensions to the expansion of FBI domestic
intelligence operations during the fall of 1970, in the aftermath of
the “Huston Plan.” Field offices were instructed in mid-September
“to immediately institute an aggressive policy of developing new
productive informants who can infiltrate the ranks of terrorist organi-
zations, their collectives, communes and staffs of their underground
newspapers.” Specifically implementing one of the provisions of the
“Huston Plan,” the FBI authorized its field offices “to develop student
security and racial informants who are 18 years of age or older.”
This removal of the previous restriction on recruiting informants
under the age of twenty-one presented the field “with a tremendous
opportunity to expand your coverage.” 5%

Futher intensifications occurred following a series of conferences
held at FBI headquarters for domestic intelligence supervisors from
the field. There is some dispute as to whether the decisions made at
this time were the result of the recommendations made at these con-
ferences, of an attempt by FBI executives to implement certain ele-
ments of the “Huston Plan,” or of Director Hoover’s desire to increase
caseload statistics in order to justify a larger appropriation for the
FBI. All three factors contributed to some extent.

The head of the FBI Domestic Intelligence Division, William C.
Sullivan, was promoted in the summer of 1970 to be Assistant to the

3 Brennan, 9/25/75, Hearings, Vol. 2, p. 117.
¢ Brennan, 9/25/75, Hearings, Vol. 2, p. 117.
*% Brennan, 9/25/75, Hearings, Vol. 2, p. 101.
¥ SAC Letter 7048, 9/15/70.
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Director in charge of all investigative and intelligence activities. His
successor as Assistant Director for the Domestic Intelligence Division
was Charles D. Brennan, previously chief of the Internal Security
Section. Both men had participated in drafting the “Huston Plan”
and were now in positions of greater influence within the Bureau.

Brennan has testified that their success in persuading the FBI
Executives’ Conference to expand domestic intelligence coverage was
partly due to “budgetary considerations.” He stated:

I believe . . . that the Bureau of the Budget had questioned
the Bureau’s appropriation request, pointing to a drop in what
was categorized as certain types of security cases, and appar-
ently it involved a practice whereby there were cases listed
which consisted mostly of name checks and the like, and
because of this apparent drop in security cases, the budget
question [was] whether or not the Bureau’s request for
appropriations was consistent. And this, as I understand, was
the basis on which they suddenly saw a need to open a
number or more cases.>®’

The relationship between the “Huston Plan” and the intensification
programs in the fall of 1970 was described by Mr. Brennan in the fol-
lowing exchange with Committee counsel :

Mr. Brennan. The Huston Plan really had nothing to do
with it. What was essential here was the recognition of what
was taking place inside the country and the recognition of
the individuals, whether the Division, whose responsibility it
was to cope with the growing violence, to recommend the types
of action and programs which they thought necessary to cope
with the problem.

Q. Well, let me ask this question another way. Did these
programs emanate from Mr. Hoover, Mr. Tolson, or any other
part of the Bureau, except the Domestic Intelligence Divi-
sion ? ,

Mr. Brexnan. Definitely not. They emanated from indi-
viduals within the Domestic Intelligence Division with the
exception of the opening of a number of cases which you men-
tioned, which were the subject of the discussion at the Execu-
tive Conference.

Q. But, on the whole, it represented an effort by intelligence
professionals who recognized what they perceived to be the
extreme nature of the domestic violence in this country.

Mr. Brennaw. Right, definitely.

Q. And these same individuals would have been much hap-
pier if the Huston Plan had been implemented at the same
time. Is that correct ?

Mr. Brenwan. Yes, I think so. The general feeling was that
there was a greater need for the types of sophisticated tech-
niques which had been eliminated. This would have given us
a greater capacity to cope with the problem.

Q. This program was the next best thing. Is that correct?

Mr. Brenvan. Well, you did everything that you did con-

%’ Brennan, 9/23/75, pp. 31-32.
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§isbtent with your continuing determination to try to do your
job.
Q. And this was done in spite of Mr. Hoover and some of

the top executives of the FBI.

Mr. Brexxax. Mostly, T think, it was done over their
grudging acquiescence.*®

The decisions of the FBI Executive Conference increasing the
domestic intelligence caseload were recorded in the following mem-
orandum :

Lifting of existing moratorium on report writing and in-
vestigation of Priovity Il and Priorvity 111, Security Index
cases.

There are approximately 10,690 individuals currently in-
cluded in Priority IT and Priority I1I of the Security Index.
Virtually no investigation has been conducted regarding ap-
proximately 6,924 of these individuals since the imposition of
the moratorium in February, 1969. Many of these individuals
have changed residence and/or employment and their where-
abouts are unknown. To fulfill our current responsibilities,
we should know where they are. . . .

Black Student Unions and similar groups on college cam-

uses.

P In 1967, black students began forming their own groups to
project their demands, many of which indicate a commitment
to black nationalism. These groups are autonomous and have a
strong sense of common purpose. The Black Panther Party
has made open efforts to organize the Black Student Unions
nationally and other black extremist groups have used these
organizations to project their extremism and separatism.

Campus disorders involving black students increased 23
percent in the 1969-1970 school year over the previous year
indicating that these groups represent a real potential for vio-
lence and disruption. In the past, we have opened cases on
these organizations following evidence of black extremist ac-
tivities; however, in view of the vast increase in violence on
college campuses, 1t is felt that every Black Student Union
and similar group, regardless of their past or present in-
volvement in disorders, should be the subject of a discreet
preliminary inquiry through established sources and inform-
ants to determine background, aims and purposes, leaders and
key activists. It is estimated that this would cause the field to
open approximately 4.000 cases involving organizations and
the key activists and leaders connected therewith. [ Emphasis
added. ]

Students for a Democratic Society (SDS) and militant
New Left campus organizations.

At the end of the 1969-1970 academic year, the various
factions of the SDS. excluding the Weatherman faction,
which has become an organization in its own right, consisted
of a membership of approximately 2,500 individuals. In addi-
tion to the SDS groups, there are about 252 totally inde-

%3 Brennan, 9/23/75, pp. 29-31.
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pendent groups on college campuses which are pro-commu-
nist New Left-type and are followers of the SDS ideology.
It is estimated that the membership of these organizations
consists of about 4,000 members. At the present time, we are
conducting investigations of all these organizations but have
not, in the past, initiated investigations of the individual
members of such organizations, with the exceptions of the
key activists and individuals who are known to be violence
prone.

Major campuses across the nation have been completely
disrupted by violent demonstrations, bombings, arsons and
other terroristic acts perpetrated by these organizations. It is,
therefore, proposed that cases be opened on all individuals
belonging to such organizations to determine whether they
have a propensity for violence. If this proposal were imple-
mented, it is estimated that the field would be required to
open approximately 6,500 new cases.’®® [ Emphasis added.]

Subsequent instructions to the field regarding Black Student Unions
stressed the need to “target informants and sources to develop infor-
mation regarding these groups on a continuing basis to fulfill our re-
sponsibilities and to develop such coverage where none exists.*”®

The directive on New Left campus groups stated, in part:

As you are aware, SDS and other similar subversive campus-
oriented groups are clearly symbolic of violence and Marxist-
Leninist revolution on the Nation’s campuses. As their intent
has crystallized, the adherence to this philosophy of revolu-
tion and violence is, of necessity, more inherent among
members and followers. These groups are undoubtedly the
breeding ground for revolutionaries, extremists and terrorists.
Logic and good judgment should be used in these investiga-
tions, bearing in mind the objective is to identify potential
and actual extremists, revolutionaries and terrorists and to
-assess their threat to the internal security of the Government.
{Emphasis added.]

Field offices were also reminded, “Each individual investigated should
* be considered for inclusion on the Security Index.” 3™

The Domestic Intelligence Division convened a conference of
racial intelligence supervisors from the field in late October 1970. In
preparation for this conference, Division officials and Assistant to the
Director Sullivan proposed that a Justice Department representative
be invited to attend a session on the Black Panther Party. The chief
of the Racial Intelligence Section explained :

One of our primary objectives in the investigation of the
BPP is to develop information which could be used to prose-
cute the Party and its leaders. The Department has had in
operation for little over a year a special task force looking into
all phases of BPP operations and currently is presenting evi-

“’ Memorandum from Executives Conference to Mr. Tolson, 10/29/70.
7 Memorandum from FBI Headquarters to all SAC’s, 11/4/70.
 Memorandum from FBI Headquarters to all SAC’s, 11/4/70.
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dence to a Federal Grand Jury looking towards indictments
of BPP leaders on Smith Act violations. We have not received
any concrete information from the Department which would
indicate prosecutions are imminent.

The Section Chief added “that these discussions will impress the
Departmental representative as to our seriousness in our efforts to put
the violent BPP leaders in jail as quickly as possible.” Assistant to the
Director Sullivan appended a note stating, “The Department needs
to be not only educated to some of the ugly realities of the Black
Panthers, but also the Department needs to be pushed into getting
some prosecutive action underway. People about the country are be-
ginning to wonder why something isn’t heing done.” The proposal
was rejected. Associate Director Clyde Tolson wrote, “I doubt the
wisdom of this.” And Director Hoover noted, “I agree with Tolson.” >

One of the recommendations growing out of the conference was a
revision of the Agitator Index, which was described as “a ready
reference to individuals who have demonstrated a propensity for
fomenting disorder of racial and/or security nature.” The Agitator
Index was viewed as “a valuable and necessary administrative tool,”
although it was observed that the Justice Department had “not been
advised as to the establishment of the AL” Since many of the “ex-
tremist and revolutionary” individuals on the Agitator Index were
now included in the Security Index, however, field offices were in-
structed to delete persons on the Security Index from the Agitator
Index.’3

There was serious concern at the conference about the contempo-
raneous events in Canada, where terrorist activities in Quebec had
led the Canadian government to impose a state of emergency and
suspend certain legal guarantees. Of equal concern were the reports
that at least one antiwar group in the United States—the East Coast
Conspiracy to Save Lives, involving Father Philip Berrigan—was
considering the kidnaping of American government officials. Sum-
marizing the conference results, the head of the Racial Intelligence
Section stated,

The conference was most timely and productive in light of
the present terroristic activities in Canada and the imminent
concern of the White House concerning the probability of
extremist groups taking action against Government officials
or their families,

The topics discussed at the conference covered the entire
spectrum of the problems inherent in investigating and devel-
oping informants in the BPP as well as related extremist
matters. These topics included detailed discussion concerning
the need for full penetration of extremist groups to obtain
information concerning terroristic activities which may be
aimed against Government officials. In addition, the confer-
ence took note that maximum attention should be given to the

¥ Memorandum from G. C. Moore to C. D. Brennan, 9/22/70.
S Memorandum from G. C. Moore to C. I). Brennan, 11/3/70; SAC Letter No.
70-64, 11/10/70.
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extremist activities in Canada in connection with our investi-
gations as well as intensifying our investigations having
international ramifications. . . .57*

The conference also reviewed COINTELPRO operations directed
against black extremists:

Our experience over the past year and the growth of our
knowledge regarding black extremist activities have resulted
in utilization of increasing number of sophisticated tech-
niques. . . . Among highly successful tangible results real-
ized during the past year, as a result of this program, were
the disbandment of a Black Panther Party (BPP) front
group in . . . Mississippi; the transfer of an energetic orga-
nizer and key leader of the ... BPP chapter to a less
influential post . . .; and the complete disruption of a
planned conference of the violence-prone Republic of New
Africa. . . 57

Following the conference, FBI intelligence officials developed
a Key Black Extremist program for concentrated investigation and
COINTELPRO operations. The program was justified in the
following terms:

The information submitted by the field indicates that there
is a need for intensified coverage on a group of black extrem-
ists who are either key leaders or activists and are particular-
ly extreme, agitative, anti-Government, and wvocal in their
calls for terrorism and violence. Leaders of the violence-
prone Black Panther Party have indicated that the “revolu-
tion” is entering the beginning phases of actual armed strug-
gle and our investigations indicate there are certain ex-
tremists more likely to resort to or to order terrorism as a
tactic and therefore require particular attention. [ Emphasis
added.]

FBI officials envisioned that about ninety cases would be involved. 5¢
All field offices were sent a list of Key Black Extremists (KBEs)
and instructed to “remain alert for additions to the KBE list.” The
following measures were to be taken :

(1) All KBEs must be included in Priority I of the
Security Index. ...

(2) All KBEs must be included in the Black Nationalist
Photograph Album (BNPA)....

(8) All aspects of the finances of a KBE must be deter-
mined. Bank accounts must be monitored. Safe deposit boxes,
investments, and hidden assets must be located and available
information regarding them must be reported.

(4) Continuing consideration must be given by each office
to develop means to neuntralize the effectiveness of each KBE.
Any counterintelligence proposal must be approved by the
Bureau prior to implementation.

* Memorandum from G. C. Moore to C. D. Brennan, 10/27/70.
5 Memorandum from G. C. Moore to C. D. Brennan, 10/29/70.
¥ Memorandum from G. C. Moore to C. D. Brennan, 12/22/70.
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(5) Obtain suitable handwriting specimens of each KBE
to be placed in the National Security File in the Labora-
tory. ...

(6) Particular efforts should be made to obtain records of
and/or reliable witnesses to, inflammatory statements made
which may subsequently become subject to criminal
proceedings. . ..

(7) Where there appears to be a possible violation of a
statute within the investigative jurisdiction of the Bureau,
the . . . possible violation [should be] vigorously investigated
in accordance with existing instructions.

(8) Particular attention must be paid to travel by a KBE
and every effort made to determine financial arrangements
for such travel. ...

(9) The Federal income tax returns of all KBEs must
be checked annually in accordance with existing instructions.

Reports on all KBEs were to be submitted every ninety days, and
the field offices were urged to use “initiative and imagination in order
that the desired results are achieved.” *”*

K. The 1971 Inspection Reports

The annual inspection of the FBI Domestic Intelligence Division
in January 1971 reflected the increasing intensification of FBI do-
mestic surveillance programs. The role of the Inspection Division
was to encourage more aggressive measures. One example involved
the East Coast Conspiracy to Save Lives (ECCSL), the group as-
sociated with Father Philip Berrigan which allegedly had planned to
kidnap government officials. Inspector E. S. Miller advised the Do-
mestic Intelligence Division:

The field should be appropriately instructed to keep the
Bureau fully advised of all demonstrations, vigils, harass-
ment tactics, etc., conducted by sympathetic groups and fol-
lowers of the ECCSL. Such vigils and demonstrations should
be afforded sufficient appropriate coverage to develop identi-
ties and backgrounds of leading activists and sponsors of such
sympathetic activities.

_ Field offices should also be alerted to other retaliatory ac-
tions by sympathetic groups attempting to capitalize on the
“persecution” theory thereby exploiting the recent indict-
ments as a sympathetic rallying point for more conspiratorial
activities.®™®

The Inspector also recommended using the facilities of the FBI
Identification Division and the computerized National Crime Infor-
mation Center for intelligence purposes in locating members of the
Venceremos Brigade (VB) who had visited Cuba:

While no evidence has been received that those persons who
travel to Cuba received guerrilla warfare training in Cuba,
they were constantly told that they were the vanguard of the
Revolution in the United States. . ..

;’; Memorandum from FBI Headquarters to all SAC’s, 12/23/70.
Inspection Report, Domestic Intelligence Division, 1/8-26/71, p. 7.



532

Inasmuch as some of the VB members have indicated they
were going underground and the fact that a majority have
not been located for interview, you should consider placing
name stops in the Identification Division so that if these per-
sons are arrested or an inquiry is made by local law enforce-
ment authorities, this fact will be immediately brought to the
attention of the Bureau. In addition, a stop file is now being
set up by the NCIC Unit for persons other than fugitives
concerning whom the Bureau has an interest. . . . Every effort
should be made to utilize stops with the Identification Di-
vision and the NCIC Unit on these persons.5?

This proposal was implemented shortly thereafter and the field ad-
vised “to submit stop notices for Identification Division and NCIC,
concerning Venceremos Brigade (VB) subjects whose whereabout
are not known. .. .”%° Although Inspector Miller criticized to
some extent the Domestic Intelligence Division’s shortcomings in the
foreign counterintelligence ﬁeld,%ﬁa placed great emphasis on the op-
portunities in the domestic area :

You should bear in mind that the attitude and instructions
expressed by the President, the Director, and many of the leg-
islators in Congress, have been to curtail the militant actions
and violent activities on the part of a significant group of
young people in the United States today. The thinking of the
Supreme Court of the United States with its several recent
changes may be along the lines of suppressing the activities of
those who openly espouse the overthrow of all forms of dem-
ocratic authority in the United States. In addition, the Inter-
nal Security Division of the Department of Justice has been
specifically enlarged and strengthened to deal with these
matters. %2

The details of many of the FBI’s most disruptive COINTELPRO
operations were set out in the Inspection Report as significant “accom-
plishments” of the Domestic Intelligence Division.

Among additional measures taken in 1971 were the following, as
summarized in the next Inspection Report prepared in August-

September :

In March, 1971, a coalition of leftist individuals including
subversives and extremists under the sponsorship of the
Clergy and Laymen Concerned About Vietnam, American
Friends Service Committee, and Fellowship of Reconciliation
traveled to Paris, where they were in contact with the North
Vietnamese and other elements antagonistic to the U.S. We
developed two informants to participate in this travel and as
a result, identified all 170 people in attendance, their activities,
contacts, and objectives. All information developed was af-
forded dissemination to appropriate government agencies and

*® Inspection Report, Domestic Intelligence Division, 1/8-26/71, pp. 234-236.
** Memorandum from R. L. Shackelford to C. D. Brennan, 3/9/71.
*! Inspection Report, Domestic Intelligence Division, 1/8-26/71, p. 239.
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we were commended by one intelligence agency for the excel-
lent coverage. 5

.

Through the Key Activist Program, we have focused in-
vestigative attention on the leaders of the New Left Move-
ment with the aim of prosecuting these leaders under appro-
priate statutes, federal or local, wherever possible. This pro-
gram has proved successful in that we have been able to follow
closely the activities of these individuals and furnish inter-
ested agencies and high government officials with information
concerning their subversive and agitational activities. Of par-
ticular note is the fact that more than half of the 73 individ-
uals designated as Key Activitists are subjects of some type
of prosecutive action.

Extremist intelligence information gathered through our
informants and investigations makes up a major portion of
the Bureau’s sophisticated document which is disseminated
to the White House and other high level government agen-
cies. This document captioned “FBI Summary of Extremist
Activities” furnishes the White House and other agencies
with a digest of the extremist problem in the United States.*®

By airtel to all offices dated 6/15/71 the field was advised
that a new “Stop Index” program had been instituted in the
National Crime Information Center (NCIC). This program
is for Bureau use only and concerns extremists who are in
Priority I of the Security Index and who are not already car-
ried in the NCIC wanted persons file. Through this program,
the field obtains prompt notice from NCIC by telephone
whenever a police agency makes inquiry concerning one of
these extremists, which enables the field to better follow the
activities and movements of extremists.

By SAC Letter 71-37 (E) dated 8/10/71 captioned “Se-
curity Flash Notices Regarding Security Index Subjects”,
the field was advised of new procedures which enable the
Identification Division to better disseminate arrest informa-
tion on Security Index subjects for whom no fingerprints
are on file in the Identification Division. This is accomplished
by periodic submission by the field of Security Flash No-
tices . . . which determine if fingerprints of a Security Index
subject have been received since the last check and if so, a
stop is placed in the fingerprint record to assure that the field
is advised of all subsequent fingerprint submissions. The Se-
curity Flash Notice is periodically submitted at different in-
tervals depending on the priority of the subject’s Security
Index status. 5

f& Inspection Report, Domestic Intelligence Division, 8/17-9/9/71, p. 34.
*3 Inspection Report, Domestic Intelligence Division, 8/17~9/9/71, p. 56.
* Inspection Report, Domestic Intelligence Division, 8/17-9/9/71. p. T2.
5 Inspection Report, Domestic Intelligence Division, 8/17-9/9/71, p. 104.
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New University Conference (NUC)

The NUC, composed of radical professors, graduate stu-
dents, and teachers, is committed to the growth of a revolu-
tionary socialist movement in the U.S., with educational insti-
tutions and professional associations being their main targets.
In Bureau airtel 6/4/71, the attention of Chicago Division,
Office of Origin, was directed to the fact that the NUC
claimed 42 national chapters plus 15 pre-chapter groupings,
with 675 national members, and anticipated further expan-
sion. Chicago Division was instructed to ensure appropriate
leads were set out to confirm the existence of all NUC chap-
ters and to conduct appropriate investigations in accordance
with Bureau instructions relating to investigations of organi-
zations connected with institutions of learning. It was further
instructed these investigations should include information
concerning the leaders and leading activists, aims and objec-
tives and the activities of these chapters.5s¢

. . .

Vietnam Veterans Against the War (VVAW) _

Letter to all offices dated 8/3/71 instructed each office to
initiate a survey to determine existence of VVAW. This
action was necessary in the light of increasing indication that
the VVAW may be a target for infiltration by subversive
groups such as the Communist Party USA and the Socialist
Workers Party and their respective youth groups. VVAW
has also been involved in aiding and financing U.S. deserters,
including false identity papers and reportedly in one area has
a cache of arms. VVAW has become increasingly active in
the antiwar field and must be considered a prime target for
infiltration.s*

Computerized Telephone Number File (CTNF) was ex-
panded on 2/26/71, to include telephone numbers of black,
New Left, and other ethnic extremists. As a result, black ex-
tremist groups, black extremist Security Index subjects, and
individuals included in the Black Nationalist Photograph
Album have been entered into the CTNF. This has proven
to be extremely valuable investigative tool and has saved the
field considerable investigative time in ascertaining subscrib-
ers of telephone numbers since “hits” are made on 15.5% of
numbers checked against the file.>®

During 1971, Assistant to the Director Sullivan and Assistant
Director Brennan made proposals for major reorganization of the
Domestic Intelligence Division, Sullivan suggested that it be divided
into two separate divisions—one for Domestic Intelligence (including
a New Left Section, an Extremist Intelligence Section, and an In-
ternal Security Section) and the other for Counterespionage—Foreign
Intelligence. In addition, Brennan proposed that supervision of spe-

* Inspection Report, Domestic Intelligence Division 8/17-9/9/71. p. 107.
f‘” Inspection Report, Domestic Intelligence Division, 8/17-9/9/71, p. 111.
% Inspection Report, Domestic Intelligence Division, 8/17-9/9/71, p. 127.
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cific antiriot and bombing criminal investigations be transferred from
the General Investigative Division to the Domestic Intelligence Divi-
sion. These recommendations were examined in the second 1971 In-
spection Report.

Regarding the proposal for two separate divisions, Assistant Direc-
tor Brennan stated that the advantage of having “smaller divisions
thus allowing for tighter and more effective supervision” was out-
weighed by the disadvantages:

(a) The nature of the work of DID does not readily lend
itself to division. The interrelationship of foreign influence in
domestic subversion cases is well established and requires close
coordination within the Division. . . . Our goal should be to
obtain maximum utilization of the knowledge and expertise of
supervisory personnel, and division of DID would obviously
result in diffusion of related talents. . ..

(b) Budgetary considerations and administrative efficiency
would be affected by imposing an additional Divisional su-
perstructure. . . .

Brennan noted that when Sullivan had originally made the proposal
in a memorandum to Associate Director Tolson in June 1971, Director
Hoover had noted, “I do not approve. We do not have any provision
for another Assistant Director and all hearings before Budget Bureau
and Congress have been concluded for Fiscal Year 1972, 58

Assistant Director Brennan’s proposal for shifting bombing cases
was not a new one. In 1968, the Inspection Division had conducted a
study of the desirability of transferring antiriot and bombing inves-
tigations from the General Investigative Division to the Domestic In-
telligence Division. The two divisions had jointly proposed the shift
because the specific criminal investigations in these areas were “so
interrelated with the gathering of intelligence in the racial and security
fields that overlap constantly occurs.” The Inspection Division had
endorsed the transfer:

The logic of the proposed reassignments, appears unassail-
able. In both categories of cases the principle involved is the
same, namely, that individual violations of applicable stat-
utes arising from the activities of subversive organizations or
groups should be supervised within the same division (DID)
that has the basic and continuing responsibility for supervi-
sion of the overall investigations of these organizations and
groups as well as of the members thereof and the development
of informants within the groups. The obvious benefit . . . is
the avoidance of duplication of supervisory reviews of these
interrelated matters and the ready identification of individ-
uals who may be involved in a specific violation with persons
already under investigation from an intelligence standpoint.
Informants who may be utilized in specific violations or who
are developed in the course of investigation of such violations
must. of necessity be closely correlated with the supervision of
these informant programs which now rests with DID. . . .5%

;‘; Inspection Report, Domestic Intelligence Division, 8/17-9/9/71, pp. 216-223.
® Memorandum from W. M. Felt to Mr. Tolson, Re: Proposed Transfer of
Supervisory Responsibility, 8/30/68.
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Despite this general agreement among middle-level FBI executives,
the 1968 recommendation was not implemented. Associate Director
Tolson and Director Hoover were “opposed to this proposed transfer
of duties.” One consideration which weighed against the shift was that
the Justice Department divided supervision of these criminal cases:
“antiriot cases are handled in the Criminal Division of the Depart-
ment, racial bombings in the Civil Rights Division and nationalist
bombings in the Internal Security Division.” **

By 1971 the Justice Department had consolidated these responsi-
bilities. Assistant Director Brennan pointed out that the Department
had “moved to invest the Internal Security Division with the overall
responsibility of prosecuting terrorist activities regarding above-men-
tioned matters.” Consequently, he contended that “similar reorganiza-
tion” within the FBI would “enhance more effective supervision.”
Assistant Director Rosen of the General Investigative Division
agreed :

As a practical matter substantially all antiriot laws investiga-
tions involve extremists and political terrorists. With regard
to bombings, substantially all investigations deal at the outset
with unknown subjects and it would be most impractical to
attempt to delineate between bombings which do or do not in-
volve terrorists. Since the act of bombing is in itself an act
of terror it is logical to assume at the outset that terrorists are
involved and the types of bombings delegated to the FBI by
the Department’s guidelines are limited to those targets most
likely to be selected by political terrorists. (These targets per-
tain to Government property or functions, federally funded
projects, diplomatic establishments, colleges and universities,
and those probably perpetrated by terrorists. )

The joint recommendation of Assistant Directors Brennan and Rosen
was carried out later in 1971, and the unit in the General Investigative
Division which supervised bombing investigations was transferred to
the Domestic Intelligence Division.?»

L. The “New” Internal Security Division and Turmoil in the FBI,
1971.

In late 1970, the Justice Department’s Intelligence Evaluation
Committee was secretly reconstituted as a permanent body including
officials from the Central Intelligence Agency and the National Secu-
rity Agency. This reorganization implemented one feature of the
“Huston Plan,” and the new IEC assumed broader functions in
preparing regular domestic intelligence evaluations for the White
House.®®* The creation of a new IEC was one of several measures
taken in late 1970 and early 1971 by Assistant Attorney General Robert
Mardian, who replaced J. Walter Yeagley as head of the Internal

®! Memorandum from W. M. Felt to Mr. Tolson, 9/4/68.

*2 Inspection Report, Domestic Intelligence Division, 8/17-9/9/71, pp. 224238

% Assistant Director Rosen’s reference to Justice Department guidelines per-
tained to an agreement between the Justice Department and the Bureau of Alco-
hol, Tobacco, and Firearms of the Treasury Department defining their respec-
tive jurisdictions under the antibombing legislation enacted in 1970.

™ See Report on the Huston Plan.
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Security Division. Under Mardian the Internal Security Division took
over from the Criminal Division the supervision of prosecutions in
cases of extremist violence and Selective Service violations.

One of Assistant Attorney General Mardian’s most significant ac-
tions in 1971, from the viewpoint of domestic intelligence, was the
preparation of a new Executive Order on federal employee security.
Its first purpose was to update the standards for evaluating the “sub-
versive activity” of potential Federal employees. In addition, the
order was designed to reinvigorate the Subversive Activities Control
Board, which had been created by the Internal Security Act of 1950
to register Communist organizations and their members,*®® The Su-
preme Court had declared the provision for registration of individuals
unconstitutional as a violation of the privilege against self-incrimina-
tion in 1965.°¢ According to Assistant Attorney (reneral Mardian.
there was a “problem resulting from the fact that the Attorney Gen-
eral’s list has not been updated for 17 years—a failure which required
Federal agencies to individually evaluate information regarding
membership in allegedly subversive organizations based on raw data
furnished by the Federal Bureau of Investigation or other govern-
mental sources.” Mardian expected that the SACB would be able to
“deal specifically with the revolutionary/terrorist organizations which
have recently become a part of our history.” #

FBI intelligence investigations of organizations were based in
part on the standards for the “Attorney General’s list” under
Executive Order 10450, issued by President Eisenhower in 1953. Con-
sequently, the new Executive Qrder 11605 issued by President Nixon
in 1971, amending Executive Order 10450, substantially redefined FBI
authority. The basic definitions of “subversive” organizations in the
two orders compare as follows:

Ezecutive Order 10450 (1953)

. . . totalitarian, fascist, communist, or subversive, or having
adopted a policy of advocating or approving the commission
of acts of force or violence to deny others their rights under
the Constitution of the United States, or seeking to alter
the form of government of the United States by unconstitu-
tional means.

Executive Order 11605 (1971)

. . . totalitarian, fascist, communist, or subversive, or which
has adopted a policy of wnlawfully advocating the commission
of acts of force or violence to deny others their rights under
the Constitution or laws of the United States or of any State,
or which seeks to overthrow the government of the United
States or any State or subdivision thereof by unlawful
means. [ Emphasis added.]

®* The new order assigned to the Suhversive Activities Control Board the fune-
tion of designating organizations for what had been the “Attorney General’s list,”
to be used in evaluating applicants for Federal employment.

™% Albertson v. Subversive Activities Control Board, 382 U.S. 70 (1965).

®" Robert C. Mardian, Address before the Atomic Energy Commission Security
Conference, Washington, D.C., 10/27/71.
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The 1971 order was more restrictive in its requirement of “unlawful”
advocacy, but it was far broader in extending to state and local mat-
ters. The breadth of the order is shown in its more detailed standards
for designation of an organization by the SACB. A group could be
put on the “SACB list” if it :

engages in, unlawfully advocates, or adopts as a means of
obtaining any of its purposes or objectives—

(1) The commission of acts of force or violence or other
unlawful acts to deny others their rights or benefits guar-
anteed by the Constitution or laws of the United States or of
the several States or political subdivisions thereof; or

(2) The unlawful damage or destruction of property; or
injury to persons; or

(3) The overthrow or destruction of the government of
the United States or the government of any State, Territory,
district, or possession thereof, or the government of any
political subdivision therein, by unlawful means; or

(4) The commission of acts which violate laws pertain-
ing to treason, rebellion, or insurrection, riots or civil dis-
orders, seditious conspiracy, sabotage, trading with the enemy,.
obstruction of the recruiting and enlistment service of the
United States, impeding officers of the United States, or
related crimes or offenses.>® '

Testifying before the House Appropriations Subcommittee, Assist-
ant Attorney General Mardian linked the new order directly with
FBI investigations: “We have a new brand of radical in this country
and we are trying to address ourselves to the new situation. With
the investigative effort of the FBI we hope to present petitions to
the Board in accordance with requirements of the Executive Order.” *®

FBI intelligence officials anticipated that the Executive Order
would have a substantial impact on their operations, as indicated in
the Inspection Report:

The implementation of Executive Order 11605 will affect
primarily the work of the New Left Section, Extremist In-
telligence Section and Internal Security Section. . . .

So far, the Department has indicated that it intends to
initiate proceedings against the Black Panther Party, Pro-
gressive Labor Party, Young Socialist Alliance, and Ku Klux
Klan; however, we have not as yet had any specific require-
ments levied upon by the Department in these cases. Based
on past experience, it can be anticipated the services of one
supervisor, full time, will be required to prepare each of these
cases for presentation to the SACB.

The language of Executive Order 11605 is very broad and
generally coincides with the basis for our investigation of
extremist groups. Conceivably, consistent with manpower
available, proceedings could be initiated on most of the or-

=8 Executive Order 11605, 7/2/71.
*® Hearings on the Appropriation for the Department of Justice before the
House Subcommittee on Appropriations, 92d Cong., 2d Sess. 673 (1972).
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ganizations we have under investigation although the Depart-
ment has not indicated at this time that they will undertake
any wholesale action.so

From the outset the Executive Order was the subject of serious criti-
cism in the United States Senate, primarily on the ground that the
President did not have the power to assign this new function to a
Board created by statute to perform different duties. Congress ulti-
mately refused to appropriate funds for the implementation of the
order. Nevertheless, the order’s provision broadening the definition
of “subversive” groups still remained in etfect as the standard for
evaluating prospective federal employees and for FBI investigations
conducted tor the federal employee security program.

Hearings on Army surveillance before the Senate Subcommittee on
Constitutional Rights in the spring of 1971, and the furor over the
SACB order, marked the beginning of a change in the climate of opin-
ion regarding domestic intelligence. In this environment Director
Hoover and his top associates expressed growing concern over the close
relationship established by Assistant to the Director William C. Sulli-
van and other FBI intelligence officials with Assistant Attorney Gen-
eral Mardian in the Justice Department.

A memorandum of an Executives Conference meeting in June
1971 exemplifies the increasing tensions within the FBI. Director
Hoover’s “Instructions relative to being very careful in our dealings
with Assistant Attorney General Mardian” were pointed out. It was
made clear that Assistant Director Dwight Dalbey of the Office of
Legal Counsel was to attend “at any time officials of the Department
are being contacted on any policy consideration which affects the Bu-
reaw.” It was specifically noted *‘that this was not done in connection
with a recent conference held between Supervisors of the Domestic In-
telligence Division and Deputy Assistant Attorney General A. Wil-
liam Olsen of the Internal Security Division of the Department at
which time discussion ensued as to proposed changes in procedure
requesting Attorney General authority for electronic surveillance.” *
The conflicts within the FBI that had been muted at the time of the
“Huston Plan” in 1970 were now coming into the open.

One of the issues which triggered the break between Director
Hoover and Assistant to the Director Sullivan had little to do with
domestic intelligence. Instead, it involved an expansion of the number
of FBI Legal Attache offices abroad. The details of the controversy
need not be reviewed here. What is most significant is that five days
after the Executives Conference meeting described above, Sul-
livan began expressing strong opposition to the program for ex- .
panding Legal Attache offices.®? Director Hoover solicited the views

* Inspection Report, Domestic Intelligence Division, 8/17-9/9/71.

“ Executives Conference Memorandum, 6/2/71. The first Assistant Director
for the Office of Legal Counsel was Dwight Dalbey, who had for years been in
charge of the legal training of Bureau agents. Dalbey’s elevation early in 1971,
and Hoover’s requirement that he review all legal aspects of FBI policy, ineluding
intelligence matters, were major changes in Bureau procedure. (Memorandum
from Hoover to all Bureau Officials and Supervisors, 3/8/71.)

“ Memorandum from W. C. Snllivan tn Mr. Tolson. Re: Estimated Cost of
Proposed Expansion of Foreign Liaison, June 7, 1971.

£9-984 O - 76 - 35
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of other FBI officials, who supported the expansion. Sullivan then
replied most forcefully, making the following statements among
others:

I have read the comments of the above-named men. It
was somewhat more than mildly distressing and sadden-
ing to me to observe the lack of objectivity, originality, and
independent thinking in their remarks. The uniformity and
monolithic character of their thinking constitutes its own
rebuttal. While I am certain it was not the intention of these
important Bureau officials, who occupy unique roles, to create
the impression in the reader’s mind that they said what they
did because they thought this was what the Director wanted
them to say, nevertheless it seems to me this is the impression
conveyed.

. . . [T]he evidence points to the fact that, because of
racial conflict, student and academic revolution, and possible
increase in unemployment, this country is heading into ever
more troubled waters, and the Bureau had better be fully pre-
pared to cope with the difficulties which lie ahead. This can-
not be done if we spread ourselves too thin and finance opera-
tions which do not give us proper returns for the dollars
spent. . . .

Lastly, I am not unmindful of the fact that the Director
pointed out that we could get along quite well without an
expensive domestic liaison section and, therefore, he dis-
solved it. Applying the Director’s reasoning foreign liaison,
I think certainly the conclusion is valid that we can at least
reduce it, with benefits to the Bureau.s

The final passage had reference to Director Hoover’s decisions in 1970,
first, to abolish the position of FBI liaison officer with the CIA,
and then to eliminate the entire FBI Liaison Section dealing with
other federal agencies.®%

Upon reviewing Sullivan’s second memorandum, one high FBI
official advised Director Hoover that it appeared “more definite to
me that he is more on the side of CIA, State Department and Military
Intelligence Agencies, than the FBL.” This official added. “There has
to be something wrong for him to do such an abrupt about face at this
time, after agreeing with what we have done in the past and now
being unalterably opposed to any further expansion. ...” &5

Within less than a month, Director Hoover had appointed W. Mark
Felt, formerly Assistant Director in charge of the Inspection Division,
to a newly created position as Sullivan’s superior. During this period,
Sullivan gave Assistant Attorney General Mardian the FBI’s
documents recording the authorization for and dissemination of infor-
mation from certain wiretaps placed on executive officials and journal-
ists during 1969-1971. The absence of these materials was not dis-

* Memorandum from W. C. Sullivan to the Director. Re: FBI Foreign Liaison
Program, 6/16/71.

%4 See report on the Huston Plan.

**R. R. Beaver, Memorandum for the Director’s Personal Files, Re: W. C.
Sullivan, 6/18/71.
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covered by other FBI officials until after Sullivan was forced to
resign in September 1971.6%¢

Additional friction within the FBI developed in mid-1971 during
the investigation of the “Pentagon Papers” matter and Daniel
Elisberg.

Assistant Director C. D. Brennan of the Domestic Intelligence Divi-
sion considered the “Pentagon Papers” case a matter of overriding
importance, especially in view of the White House interest. Brennan’s
views were summarized in an Inspection Report :

... [H]e commented upon the fact that the Ellsberg case
might be a landmark in historical significance in view of the
long range potential regarding governmental operations and
the FBI’s role in relation thereto. He stated that the leak
in this case represented a deliberate and determined effort on
the part of certain individuals to seriously disrupt and de-
stroy the government’s capacity to carry out effectively its
foreign policy in various areas. Mr. Brennan noted that the
past 15 to 20 years had witnessed the evolution of a new breed
of fanatics who were determined to disrupt and destroy
governmental operations and to alter this country’s foreign
policy. He further noted that the movement supported by
these fanatics bordered on treason which must be dealt with
if our current form of government is to survive.

In early July 1971 Director Hoover advised his subordinates that
Presidential assistant H. R. Haldeman had called about the Ellsberg
case and said that the President wanted regular reports. A month
later, Assistant Director Brennan and other officials met with White
House aide Gordon Liddy, who was “coordinating all White House
interest in this matter.” Liddy explained that the White House wanted
the case handled as a “Bureau special”. Although the FBI devoted
substantial resources to the investigation, there was resistance to at-
tempts by Assistant Attorney General Mardian and the Internal Se-
curity Division to direct the details of the FBI’s inquiry.®’
Moreover, Assistant Director Brennan was removed from his posi-
tion in the course of the investigation. His replacement as Assistant
Director for the Domestic Intelligence Division was Inspector E. S.

¢ Memorandum from T. J. Smith to E. S. Miller, 5/13/73; FBI Summary of
Interview with Robert Mardian, 5/10/73. William C. Sullivan stated that he
“turned over the material, following a discussion in depth with Mr. Mardian
relative to security and possible abuses of the material.” (Memorandum from
W. C. Sullivan to Acting FBI Director Ruckelshaus, 5/11/73.) Robert Mardian
recalled that Sullivan told him Director Hoover “might use these tapes for the
purpose of preserving his position as Director of the FB1.” (Mardian testimony,
Senate Watergate Hearings, 7/20/73, p. 2393.)

Former Attorney General John Mitchell recalled that Mardian had indicated
to him “that Sullivan was furious over the way he was being treated by the
Director and that for this reason he disclosed the information concerning the
wiretaps to Mardian.” Mitchell also said that Director Hoover had “advised him
of the problems he was having with Sullivan,” and Mitchell recalled “telling
Mr. Hoover that he had no choice but to get rid of Mr. Sullivan.” (FBI inter-
view with John Mitchell, 5/12/73.)

7 Ingpection Report, Domestic Intelligence Division, 8/17-9/9/71, pp. 4-10.
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Miller, who had conducted two inspections of the Division during
1971807

M. The“Administrative Index”

In the fall of 1971 the FBI confronted the prospect of the first seri-
ous Congressional action which might curtail domestic intelligence
operations—repeal of the Emergency Detention Act of 1950. The In-
spection Report completed in September 1971 viewed the possibility
of repeal without great alarm :

Legislation has been introduced in the 92d Congress to
repeal Title IT of the ISA of 1950. In the event Title II should
be repealed at a future date under new legislation, the Govern-
ment’s inherent right to protect itself internally will continue
to be safeguarded by the Bureau under its basic responsibil-
ity for protecting the Nation’s internal security.®*® [ Emphasis
added. ]

Congress passed the repeal measure shortly thereafter. FBI intelli-
gence officials began at once to consider the impact on the Security
Index program. They believed the Security Index should still be main-
tained “since the potential dangerousness of subversives is probably
even greater now than before the repeal of the Act, since they no doubt
feel safer now to conspire in the destruction of this country.” However,
they also saw a need to consult the Justice Department “to determine
if there is any manner in which the essence of the Security Index and
emergency detention of dangerous individuals could be utilized under
Presidential powers.” ¢0¢

The argument for keeping the Security Index in the event of an
emergency was elaborated further:

Those listed now or included under existing criteria in the
future will continue to represent a potential danger to the na-
tional defense. Should this country come under attack from
hostile forces, foreign or domestic, there is nothing to preclude
the President from going before a joint session of Congress
and requesting necessary authority to apprehend and detain
those who would constitute a menace to national defense. At
this point it would be absolutely essential to have an immedi-
ate list, such as the ST, for use in making such apprehensions.
The SI, backed by our investigative files, would provide docu-
mentation of subversive backgrounds during any hearings
which might be required following apprehensions.

%7 According to former FBI executive W. Mark Felt, Brennan was replaced as
a matter “of policy.” The purpose was “to put someone else into that spot who
was not a protege of Sullivan,” as a means of “controlling the Domestic Intel-
ligence Division.” It was Felt’s “understanding” that Director Hoover “felt
that Sullivan was out of hand.”

Brennan was also disciplined for one aspect of his handling of the “Pentagon
Papers” investigation. According to Mark Felt, “Mr. Hoover was convinced that
Mr. Brennan deliberately disregarded his instructions” not to interview Louis
Marx, father-in-law of Daniel Ellsberg. Felt thought Brennan “got a bum rap”
and that “it was an honest error.” (Felt, 2/3/76, pp. 87-71.)

®8 Inspection Report, Domestic Intelligence Division, 8/17-9/9/71, p- 98.

“® Memorandum from R. D. Cotter to E. S. Miller, Re: Emergency Detention
Act, 9/17/71.
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The Security Index also served useful purposes in connection with the
FBI’s day-to-day intelligence operations:

The ST constitutes an extremely valuable list of subversives
and malcontents who constantly pose a threat to the safety of
the President. Secret Service is provided a constant flow of
data concerning current whereabouts and backgrounds of
individuals on the SI. In addition, the ST would immediately
pinpoint for our own use the identities of subversives who
would require intensified investigative attention to provide
evidence of espionage, sabotage, or the like. .

Quarterly we have furnished Passport Office of State
Department a list of those on Priority I (the most potentially
dangerous) so that we can be advised of travel abroad by these
subjects. The list is not identified in any way as SI and since
it is beneficial to us, it is believed we should continue to send it.

Repeal of the Emergency Detention Act of 1950 was not thought to
affect the basis for FBI investigative authority:

Title T of the Internal Security Act of 1950, which relates
to Subversive Activities Control Board, strengthened by
Executive Order 11605 dated 7/2/71, provides investigative
authority as do Smith Act of 1940, Communist Control Act
of 1954, Fraud Against the Government, Rebellion and Insur-
rection, Sedition and Seditious Conspiracy, among others.

However, FBI intelligence officials believed that the Bureau’s “Office
of Legal Counsel should examine this more critically from a legal
standpoint.” ¢° Assistant Director D. J. Dalbey, head of the Office of
Legal Counsel, agreed that the repeal did not affect the FBI’s “basic
investigative authority :”

Our basic investigative authority for this type of case is in
the Presidential directive of September 6, 1939, which still
remains in effect, with updatings. In addition to that there is
a host of criminal statutes which are particularly applicable
to the type of action-oriented subversives with whom we now
deal. Principal subversives now carry guns, rob banks to get
money, steal arms and ammunition, commit arson, set off
bombs, incite riots, and do many other things which violate
one or more criminal statutes over which this Bureau has
investigative jurisdiction. From a combination of those stat-
utes, plus the original Presidential directive on internal secu-
rity, we have wide investigative authority.

Assistant Director Dalbey also endorsed the position of FBI intelli-
gence officials regarding the Security Index:

. . . [E]limination of the Emergency Detention Act does
not prevent this Bureau from carrying in its files an assess-
ment of each principal subversive which would be sufficient to
mark him for Government attention should a need arise in a
national emergency.

0 Memorandum from R. D. Cotter to E. 8. Miller, Re: Emergency Detention
Act, 9/21/71.
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Bearing in mind that the Emergency Detention Act could
as easily be put back in force should an emergency convince
Congress of its need, this Bureau would then be expected to
have on hand the necessary action information pertaining to
individuals.

Nevertheless, the FBI’s Legal Counsel strongly urged that “a letter
should be written to the Attorney General in which this Bureau asks
for a reassessment of our investigative and record-keeping authority
concerning subversive matters.” This would “protect” the FBI in case
“some spokesman of the extreme left” claimed that repeal of the Deten-
tion Act did, in fact, eliminate the Bureau’s investigative authority.®*

FBI intelligence officials became increasingly concerned about pos-
sible “charges by the Bureau’s critics that we are evading the will of
Congress.” They believed it was necessary to “get some written author-
ity from the Attorney General, not only to keep records which, in effect,
represent a workable substitute for the Security Index, but also serves
as a mandate for our continued investigation of subversive activity and
related matters.” 12

Thereupon, a letter was sent to Attorney General Mitchell soliciting
his views “concerning FBI authority to continue investigations of sub-
versive activity covered, in part, by this [ Emergency Detention] Act.”
The letter cited as bases for continuing FBI authority the Smith Act,
the Subversive Activities Control Act of 1950, the Communist Control
Act of 1954, statutes relating to espionage, sabotage, rebellion and
insurrection, sedition, and seditious conspiracy, as well as “certain
Presidential Directives.” The line of Presidential directives from
‘President Roosevelt's order of June 26, 1939, through President
Eisenhower’s statement of December 15, 1953, was reviewed. The FBI
Director’s letter concluded:

I strongly feel that irrespective of the repeal of the Emer-
gency Detention Act, the Federal Government must take
whatever steps are necessary, within the law, to protect itself
from all hostile forces bent on its destruction. We, therefore,
feel that it is absolutely incumbent upon the FBI to continue
investigations of those who pose a threat to the internal secu-
rity of the country and to maintain an admenistrative index
of such individuals as an essential part of our investigative
responsibility. Such an index not only enables the FBI to
pinpoint individuals who have exhibited a propensity to con-
duct acts inimical to national security, but also serves as an
extremely valuable list of individuals who pose a continuing
threat to the safety of the President and thereby enables us to
provide current data to U. S. Secret Service concerning back-
ga(&ur&d]s and whereabouts of such individuals.’** [Emphasis
added.

** Memorandum from D. J. Dalbey to Mr. Tolson, Re: Emergency Detention
Act Repeal, 9/24/71.

“2 Memorandum from R. D. Cotter to E. S. Miller, Re: Emergency Detention
Act Repeal, 9/29/71.

3 Memorandum from the FBI Director to the Attorney General, Re: Emer-
gency Detention Program, 9/30/71.
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The FBI made no mention of the Agitator Index, which had been
abolished earlier in 1971 because “extremist subjects” were now “ade-
quately followed” through the Security Index.®!*

There was also no allusion to the theory advanced within the FBI
that the new “administrative index” could serve as the basis for a
revived Detention Program in some future emergency.

The Attorney General replied that the FBI’s authority to investigate
“subversive activities” on the bases cited by the Bureau was “unaffected
by the repeal of the Emergency Detention Act.” With respect to the
Security Index, the Attorney General advised:

. .. [T]he repeal of the aforementioned Act does not alter
or limit the FBI’s authority and responsibility to record, file
and index information secured pursuant to its statutory. and
Presidential authority. An FBI administrative index com-
piled and maintained to assist the Bureau in making readily
retrievable and available the results of its investigations into
subversive activities and related matters is not prohibited by
repeal of the Emergency Detention Act.

While the Department does not desire a copy of any lists
that you may compile on the basis of such records or indices,
the Internal Security Division should be furnished a monthly
memorandum reflecting the identity of government employees
who by significant acts or membership in subversive organiza-
tions, have demonstrated a propensity to commit acts inimical
to our national security.

The Justice Department was studying what to do with the “Attorney
General’s portfolio”—the secret plans for emergency detention.s*®
Several months later the FBI was instructed to destroy the materials
prepared for the “Attorney General’s portfolio.” 626

Upon receipt of the Attorney General’s memorandum, the FBI
reconstituted the Security Index as an Administrative Index
(ADEX) with revised standards. FBI intelligence officials explained
that, since the Justice Department would no longer review the names
on the list, the FBI was “now in a position to make a sole determina-
tion as to which individuals should be included in an index of sub-
versive individuals. Previously, the Justice Department had “fre-
quently removed individuals who in the strictest legal interpretation
should not be considered for arrest and detention.” Under the new
procedure the FBI could make its own “determination based not on
arrest and detention but rather on overall potential for committing
acts inimical to the national defense interest.” This meant restructur-
ing the Index so that it no longer stressed “membership in or affiliation
with old line revolutionary organizations,” such as the Communist
Party. Instead, it would concentrate on the “new breed of subversive
individual”:

4 Memorandum from G. C. Moore to C. D. Brennan, Re: Agitator Indew,
4/21/71; SAC Letter No. 71-17, 4/27/71.

s Memorandum from Attorney General Jobn N, Mitchell to the F'BI Director,
Re: Emergency Detention Program, 10/22/71.

¢ Memorandum from Assistant General Robert C. Mardian to the FBI Direc-
tor, Re: Emergency Detention Program, 2/9/72.
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He may adhere to old-line revolutionary concepts but he is
unaffiliated with any organization. He may belong to or fol-
low one New Left-type group today and another tomorrow.
He may simply belong to the loosely knit group of revolution-
aries who have no particular political philosophy but who
continuously plot the overthrow of our Government. He is
the nihilist who seeks only to destroy America.

On the other hand, he may be one of the revolutionary
black extremists who, while perhaps influenced by groups
such as the Black Panther Party, he is also unaffiliated either
permanently or temporarily with any black organization but
with a seething hatred of the white establishment will as-
sassinate, explode, or otherwise destroy white America.

The previous Reserve Index, which had never been disclosed to the
Justice Department, would now be incorporated into Category IV of
the new ADEX. It included “teachers, writers, lawyers, ete.” who did
not actively participate in subversive activity “but who were neverthe-
less influential in espousing their respective philosophies.” It was esti-
mated that the total case load increase under the ADEX would be “in
excess of 23,000 cases the first year,” including 17-18,000 individuals
who “are either now being investigated or who have been investigated
in the past.” 67

The following standards for placing subjects of “security investi-
gations” on the ADEX were sent out to the field offices :

Category I

(1) All national leaders of revolutionary organizations
whose aims and purposes include the overthrow and destruc-
tion of the Government by force and violence or other un-
constitutional means, and individuals affiliated therewith who
have demonstrated propensity for violence against the per-
son rather than property or have received special training in
sabotage, espionage, or guerrilla warfare or have engaged in
underground-type operations.

(2) Revolutionaries, though unaffiliated with any specific
organization, who have demonstrated by acts or statements a
propensity for violence, including acts of terrorism, assassi-
nation, or any interference with or threat to the survival and
effective operation of national, state, or local Governments
and of the defense efforts.

(3)  National leaders of black extremist separatist
organizations.

(4) Any individual who qualifies for the ADEX should be
included in Category I if he is employed in or has access to
a key facility.

Category 11

(1) Secondary leadership of revolutionary and black ex-

tremist separatist organizations. Secondary leadership would

comprise, for example, regional, state, and local leaders who
are 1nvolved in policy making in fulfilling anti-U.S. objec-

" Memorandum from T. J. Smith to E. S. Miller, Re: Security Investigations
of Individuals, 11/11/71.
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tives of their respective revolutionary organizations and,
whose activities do not justify their inclusion in Category I.

(2) Active participants in furthering the aims and pur-
poses of the revolutionary or black extremist separatist orga-
nization with which affiliated.

(8) Other unaffiliated revolutionaries who have demon-
strated by acts or statements a propensity for violence against
property rather than persons.

Category 111

(1) Rank-and-file membership in, or participation in ac-
tivities of, revolutionary organizations within the last five
years as evidenced by overt acts or statements established
through reliable sources, informants, or individuals.

(2? Leadership or activist position in affiliated fronts of
revolutionary organizations within the last three years as
shown by overt acts or statements established through re-
liable sources, informants, or individuals.

(3) An individual who, although not a member of or par-
ticipant in activities of revolutionary organizations or con-
sidered an activist in affiliated fronts, has exhibited a revo-
lutionary ideology and is likely to seize upon the opportunity
presented by national emergency to commit acts of espionage
or sabotage, including acts of terrorism, assassination, or any
interference with or threat to the survival and effective opera-
tion of national, state, and local Governments and of the
defense efforts. [ Emphasis added.]

Category IV

(1) Individuals whose activities do not meet criteria of
Categories I, IT, or III but who are in a position to influence
others to engage in acts inimical to the national defense or
are likely to furnish financial aid or other assistance to revo-
lutionary elements because of their sympathy, associations,
or ideology. [ Emphasis added. ]

Field offices were also instructed to review the cases of persons on
the Reserve Index and, “where appropriate”, recommend them for
inclusion in the ADEX.518

The assumption that the ADEX could be used as the basis for de-
tention or other action in an emergency was made clear in the stand-
ards for Category III (3). However, when these criteria were sup-
plied to the Justice Department in 1972, the Attorney General did
not question the fact that the ADEX was more than just an admin-
istrative aid for conducting current investigations.®'®

One Bureau memorandum indicates that “representatives of the
Department” in fact agreed with the view that there might be
“circumstances” where it would be necessary “to quickly identify
persons who were a threat to the national security” and that the

“* Memorandum from FBI Headquarters to all SAC’s, Re: Security Inves-
tigations of Individuals, 11/15/71.

®* Memorandum from the FBI Director to the Attorney General, Re: Security
Investigations of Individuals, 2/10/72.
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President could then go to Congress “for emergency legislation per-
mitting apprehension and detention.” 62

Thus, although the Attorney General did not formally authorize
the ADEX as a continuation of the previous detention list, there
was informal Departmental knowledge that the FBI would proceed
on that basis. One FBI official later recognized that the ADEX
could be “interpreted as a means to circumvent repeal of the Emer—
gency Detention Act.” ¢

N. Curtailment of FBI Domestic Intelligence

In 1971, the first serious congressional inquiry into domestic in-
telligence policy influenced the Army to curtail its extensive sur-
veillance of civilian political activity and led, after Director Hoover’s
death in 1972, to serious reconsideration by the FBI of the legal
basis for its domestic intelligence activities and eventually to a re-
quest for clarification of its authority by the Attorney General.

In February 1971, the Subcommittee on Constitutional Rights of
the Senate Judiciary Committee began a series of hearings on federal
data banks and the Bill of Rights which marked a crucial turning
point in the development of domestic intelligence policy. The Sub-
committee, chaired by Senator Sam J. Ervin of North Carolina, re-
flected growing concern among Americans for the protection of “the
privacy of the individual against the ‘information power’ of govern-
ment.” 822 Senator Ervin declared that a major objective of the inquiry
was to look into “programs for taking official note of law-abiding
people who are active politically or who participate in community
activities on social and political issues.” The problem, as Senator
Ervin saw it, was that there were citizens who felt “intimidated” by
these programs and were “fearful about exercising their rights under
the First Amendment to sign petitions, or to speak and write freely
on current issues of Government policy.” The ranking minority mem-
bers of the Subcommittee, Senator Roman Hruska, endorsed the need
for a “penetrating and searching” inquiry.s*

Assistant Attorney General Robert Mardian testified before the
Constitutional Rights Subcommittee in March 1971. He declared that
the Justice Department’s IDIU did not itself collect intelligence, but
rather it relied upon information from “public sources” and from the
FBI. Under questioning, Mardian admitted that neither the Depart-
ment nor the Bureau had “any specific published regulation or guide-
line” for the collection of intelligence about civil disturbances.®*
When this statement appeared in the press, Director Hoover asked,
“What about this?” ¢* In response, FBI officials prepared a summary
of the relevant Bureau Manual provisions and submitted it to the Di-
rector as the FBI’s “Guidelines.” 626

® Memorandum from T. J. Smith to E. 8. Miller, 8/29/72.

*% Domestic Intelligence Division, Position Paper: Scope of Authority, Juris-
diction and Responsibility in Domestic Intelligence Investigations, 7/31/72.

2 Federal Data Banks, 1971 Hearings, p. 1.

8 Federal Data Banks, 1971 Hearings, pp. 4, 7.

4 Federal Data Banks, 1971 Hearings, p. 873.

%5 Note on news article attached to memorandum from R. D. Cotter to C. D.
Brennan, 3/18/71. Hoover also noted on a column in the Washington Post by
Alan Barth, “We must get together at once all out guidelines.” Routing slip,
3/25/11.

*® Memorandum from R. D. Cotter to C. D. Brennan, 3/25/71.
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There is no indication that the “guidelines” material or the FBI
Manual provisions themselves were submitted to, or requested by, the
Justice Department in 1971.5" Indeed, when Deputy Attorney Gen-
eral Richard Kleindienst testified in February 1972 at the hearings on
his nomination to be Attorney General, he stated that he was “not
sure” what guidelines were used by the FBI. Kleindienst also stated
that he believed FBI investigations were “restricted to criminal con-
duct or the likelihood of criminal conduct.” ®2* Director Hoover
noted on a newspaper report of the testimony, “Prepare succinct memo
to him on our guidelines.” ¢%°

The FBI’s summary of its “guidelines,” submitted to the Acting
Attorney General, in 1972, stated that the Bureau investigated “any
individual” who is “affiliated with or adheres to the principles of’
an organization “which has as an objective” the violent overthrow
of the government or “other criminal activity detrimental to the
National defense.” %° The Bureau also made clear that the purpose of
these investigations was not just to “obtain evidence for prosecution,”
but also

to obtain intelligence data in order to have day-to-day ap-
praisal of strength, dangerousness, and activities of the
organization; and to keep the Department of Justice and
other affected Government agencies advised.

These investigations were partly based on criminal statutes, although
the Bureau admitted that “subversive activity . . . often does not
clearly involve a specific section of a specific statute.” They were also
based on the 1939 Roosevelt directives which were said to have been
“reitersjtted and broadened by subsequent Directives.” ®* [Emphasis
added.

Shortly thereafter (and only two days before Director Hoover’s
death), the Bureau advised Kleindienst that it was abandoning the
use of the term “New Left” and substituting “Revolutionary Activi-
ties” so as to more accurately “depict” the “militant, violence-prone
revolutionaries with whom we are concerned in our current
investigations.” ¢32

After Director Hoover’s death in May 1972, FBI intelligence officials
prepared a “position paper” for Acting Director L. Patrick Gray, in

7 After repeal of the Emergency Detention Act in the fall of 1971, the FBI's
Assistant Director for Legal Counsel recommended that the Bureau’s request for
approval of its new ADEX also include a more general request for reaffirmation
of FBI domestic intelligence authority to investigate ‘subversive activity.”
{(Memorandum from D. J. Dalbey to Mr. Tolson, 9/24/71) The letter to the
Attorney General reviewed the line of “Presidential directives” from 1939 to
1953. (Memorandum from Hoover to Mitchell, 9/30/71) The Attorney General
replied with a general endorsement of FBI authority to investigate *“subversive
activities.” (Memorandum from Mitchell to Hoover, 10/22/71)

% Richard Kleindienst testimony, Hearings Before the Senate Judiciary Com-
mittee, 2/24/72, p. 64.

“® F*BI routing slip attached to Washington Post article, 2/24/72.

*® The summary also stated that “affiliation” with “basic revolutionary front
groups” was not a “prerequisite” for investigation, since “other individuals with
anarchistic, revolutionary or extremist beliefs” were also investigated. (Attach-
ment to Memorandum from Hoover to Kleindienst, 2/25/72.)

1 Afemorandum from Hoover to Kleindienst, 2/25/72 (attachment).

%2 Memorandum from the FBI Director te Acting Attorney General Kleindienst,
4/28/72.
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response to his request for a review of Bureau “authority” for investi-
gations “where there is no direct violation of law.” This paper merely
recited the various Presidential directives, Executive Orders, delimita-
tions agreements, and general authorizations from the Attorney Gen-
eral, with no attempt at analysis. The need for “intelligence collection”
to assure “proper vigilance” was introduced in the following terms:

It is clear that the aspirations of most revolutionary groups
far exceed their capability to achieve their ultimate objectives.
They are, however, quite capable of eroding the integrity of
the democratic system by lesser acts and, if not discouraged
or thwarted, might well accumulate the will and power for
more decisive action. The dramatic success of the Castro rev-
olution is a sufficient example.%33

At the same time, the FBI Office of Legal Counsel began its own re-
view of the constitutional issues; and one memorandum, anticipating
the likelihood of further “congressional intervention,” recommended
the development of “tight internal controls and carefully developed
guidelines.” 634

There was a sharp split within the Domestic Intelligence Division
over whether or not the Bureau should continue to rely on the various
executive orders as a basis for its authority. One official concluded that
the FBI had “overstated our authority supposedly derived from Presi-
dential directives,” and that the Attorney General should be called
upon “to provide legal guidance and advice as to just how much
authority we have or need.” Other intelligence officials believed that
FBI policies might be “undermined” if it attempted to rely solely on
“statutory authority.” ¢3* Nevertheless, a new Division position paper
concluded that domestic intelligence investigations could practicably
be based on the “concept” that their purpose was “to prevent a viola-
tion of a statute.” The paper also indicated that the ADEX would
be revised so that it could not be “interpreted as a means to circum-
vent repeal of the Emergency Detention Act.” 3

One of the arguments for not relying on the authority of the Presi-
dential orders was the risk of abuse of the FBI by the White House:

Over the years it became common practice for White House
staff members to telephone requests for information or inves-
tigations to Mr. Hoover’s office or the office of one of his
officials. Such requests were usually considered as being
within the constitutional Executive power, and for the most
part such requests were completely legitimate and well
within the recognized scope of the FBI investigative
authority.

Occaslonally, however, requests were made-—and complied
with—which in retrospect appear to have been beyond any

“* FBI Domestic Intelligence Division, Position Paper: Investigations of Sub-
version, 5/19/72. Assistant Director E. S. Miller, head of the Domestic Intelligence
Division, withdrew this paper at a conference with Gray and other top Bureau
officials ; Miller then initiated work on a more extensive position paper, which
was completed in July. (T. J. Smith to E. S. Miller, 8/1/72)

* Memorandum from J. B. Hotis to D. J. Dalbey, 5/18/72.

*% Memorandum from T. J. Smith to E. 8. Miller, 8/1/72.

*® Domestic Intelligence Division, Position Paper: Scope of Authority, Juris-
diction and Responsibility in Domestic Intelligence Investigations, 7/31/72.
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recognized Executive authority. An example is a telephone
request to furnish all available information to the White
House concerning a forthcoming Earth Day rally in 1970.
The rally, which was sponsored by groups concerned with
pollution and ecology, attracted the attention of a few sub-
versive elements, but appeared to be very much under the
control of the sponsors. Senator Edmund S. Muskie spoke at
the rally in Washington, D.C., and Rennie Davis, an anti-
war activist with a subversive background, appeared on the
same platform with Senator Muskie. A few minor disturb-
ances erupted in some areas, but overall the Earth Day rallies
were peaceful and attained their general objective, the calling
of attention to environmental problems. Senator Muskie,
who learned that the FBI covered the rally in Washington,
was incensed that the FBI was involved. We had a poor
defense and in this case, at least, it is doubtful that there was
any legitimate Executive authority to have the FBI involved.
In any event, it would appear that such requests should flow
through channels, including the Department of Justice where
possible, to assure that unreasonable and improper requests
are [not] made for investigative activity.s3

Acting Director Gray postponed making any formal request for
advice from the Attorney General in 1972.7 Meanwhile, the Domestic
Intelligence Division proceeded on its own to revise the pertinent
Manual sections and the ADEX standard. One official observed that
there were “some individuals now included in ADEX even though
they do not realistically pose a threat to the national security.” He
added that this would leave the Bureau “in a vulnerable position if
our guidelines were to be scrutinized by interested Congressional com-
mittees.” Thus, it was recommended that the list be trimmed to those
who were “an actual danger now,” reducing the number of persons
on the ADEX by two-thirds.®»® The Justice Department was advised
of this change.®*®

The revision of the Manual was completed by May 1973. It was de-
scribed as “a major step” away from “heavy reliance upon Presiden-
tial Directives” to an approach “based on existing Federal statutes.”

= Position Paper, 7/31/72. For an examination of other instances of political
abuse of the FBI see the Final Report on Domestic Intelligence.

*! Gray did order that the Bureau should indicate its “jurisdictional author-
ity” to investigate in every case, “by citing the pertinent provision of the U.S.
Code, or other authority,” and also that the Bureau should “indicate whether or
not an investigation was directed by DJ (Department of Justice), or we opened
it without any request from DJ.” In the latter case, the Bureau was to “cite
our reasons.” Note on FBI routing slip, 8/27/72.

©* Memorandum from Smith to Miller, 8/29/72. The anticipated reduction was
from 15,259 (the current figure) to 4,786 (the top two priority categories).

** Memorandum from Gray to Kleindienst, 9/18/72. The basic standard for
the revised ADEX read as follows :

“Individuals, whether affiliated with organized groups or not, who have shown
a willingness and capability of engaging in treason, rebellion, or insurrection,
seditious conspiracy, sabotage, espionage, terrorism, guerrilla warfare, assas-
sination of Government officials or leaders, or other such acts which would result
in interference with or a threat to the survival and effective operation of na-
tional, state or local government.”
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Draft copies were distributed to the field for suggestions.®* The field
was advised that the “chief statutes” upon which the new criteria were
based were those dealing with rebellion or insurrection (18 U.S.C.
2583), seditious conspiracy (18 U.S.C. 2584) and advocating over-
throw of the government (18 U.S.C. 2528). The ADEX was to be
“strictly an administrative device” and should play no part “in inves-
tigative decisions or policies.” The revision also eliminated “over-
emphasis” on the Communist Party. Although field offices were
instructed to ‘“close” investigations not meeting the new criteria,
headquarters did not want “a massive review on crash basis” of all
existing cases.®!

A series of regional conferences were held with field office supervi-
sors to discuss the new standards, after which they were revised to al-
low greater flexibility. For example, the supervisors saw the need to
undertake “preliminary inquiries” before it was known “whether
a statutory basis for investigation exists.” This specifically applied
where a person had “contact with known subversive groups or sub-
jects,” but the Bureau did not know “the purpose of the contact.”
These preliminary investigations could go on for 90 days “to deter-
mine whether or not a statutory basis for a full investigation
exists.” Moreover, at the urging of the field supervisors, the period
for a preliminary investigation of an allegedly “subversive organiza-
tion” was expanded from 45 to 90 days.s*?

For the first time in FBI history, a copy of the Manual section for
“domestic subversive investigations” was sent to the Attorney General,
apparently “in connection with” a request made earlier by Senator
Edward M. Kennedy who had asked to see a copy of this section at
the time of the confirmation hearings for Attorney General Klein-
dienst in 1972.843

After Clarence M. Kelley was confirmed as FBI Director, he re-
Xlested guidance from the Attorney General. In a memorandum to

ttorney General Elliott Richardson, Director Kelley cited Senator
Sam J. Ervin’s view that the FBI should be prohibited by statute
“from investigating any person without that individual’s consent,
unless the Government has reason to believe that the person has
committed a crime or is about to commit a crime.” He then summarized
the position paper prepared by the Domestic Intelligence Division and
the Bureau’s current policy of attempting to rely on statutory author-
ity. However, he observed that the statutes upon which the FBI was
relying were either “designed for the Civil War era, not the Twentieth
Century” (the seditious conspiracy, rebellion and insurrection laws)
or had been “reduced to a fragile shell by the Supreme Court” (the

¢ Memorandum from E. S. Miller to Felt, 5/22/73. This memorandum also
stated, looking back on past Bureau policy, that since the FBI's authority to
investigate “subversive elements” had never been “seriously challenged until
recently.,” Bureau personnel (and ‘“the general publie”) had accepted ‘“the
FBI's right to handle internal security matters and investigate subversive
activities without reference to specific statutes.” But the “rationale” based on
“Presidential Directives” was no longer “adequate.”

“! Memorandum from FBI Headquarters to all SAC’s. 6/7/73.

*? Memorandum from FBI Headquarters to all SAC’s, 8/8/78.

3 Kleindienst, ‘Senate Judiciary Committee, 2/24/72, p. 64; memorandum
from Kelley to Richardson, 8/7/73.
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Smith Act dealing with advocacy of overthrow). Moreover, it was
difficult to fit into the statutory framework groups “such as the Ku
Klux Klan, which do not seek to overthrow the Government, but
nevertheless are totalitarian in nature and seek to deprive constitu-
tionally guaranteed rights.”

Kelley stated that, while the FBI had “statutory authority,” it still
needed “a definite requirement from the President as to the nature
and type of intelligence data he requires in the pursuit of iés respon-
sibilities based on owr statutory authority.” [Emphasis added.] While
the statutes gave “authority,” an Executive Order “would define our
national security objectives.” The FBI Director added,

It would appear that the President would rather spell out his
own requirements in an Executive Order instead of havin
Congress tell him what the FBI might do to help him fulfil
his obligations and responsibilities as President.

Kelley concluded that it “would be folly” to limit the Bureau to
investigations only when a crime “has been committed,” since the
government has to “defend itself against revolutionary and terrorist
efforts to destroy it.” Consequently, he urged that the President exer-
cise his “inherent Executive power to exzpand by further defining
the FBI’s investigative authority to enable it to develop advance
information” about the plans of “terrorist and revolutionaries who
seek to overthrow or destroy the Government.” ¢ [ Emphasis added.]

Director Kelley’s request initiated. a process of reconsideration of
FBI intelligence authority by the Attorney General. Even before
Kelley’s request, Deputy Attorney General-Designate William Ruckel-
shaus (who had served for two months as Acting FBI Director between
Gray and Kelley), sent a list of questions to the Bureau to begin “an
indepth examination of some of the problems facing the Bureau in
the future.” ¢ The Ruckelshaus study was interrupted by his de-
parture in the “Saturday Night Massacre” of Qctober 1973.

The Ruckelshaus study and Kelley’s request were superseded in De-
cember 1973, when Acting Attorney General Robert Bork in consul-
tation with Attorney General-Designate William Saxbe gave higher
priority to a Departmental inquiry into the FBI’s COINTELPRO
practices. Responsibility for this inquiry was assigned to a committee
headed by Assistant Attorney General Henry Petersen.®® Even at
this stage, however, the Bureau resisted efforts by the Department to
look too deeply into its operations. Director Kelley advised the Acting
Attorney General that the Department should exclude from its review
the FBI’s “extremely sensitive foreign intelligence collection tech-
niques,” which were handled within the Bureau “on a strictly need-to-
know basis” and thus should not be included in a study “which will be
beyond the control of the FBI.” 647

As a result, the Petersen committee’s review of COINTELPRO did
not consider anything more than a brief FBI-prepared summary of

% Memorandum from Kelley to Richardson, 8/7/73.

“ Memorandum from Ruckelshaus to Kelley, 7/20/73.
* Memorandum from Bork to Kelley, 12/5/73.

% Memorandum from Kelley to Bork, 12/11/73.
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foreign counterintelligence operations.®*®* Moreover, the inquiry into
domestic COINTELPRO cases was based mainly on short summaries
of each incident compiled by FBI agents, with Department attorneys
making only spot-checks of the underlying files to assure the accurate-
ness of the summaries. Thus, the 1inquiry did not consider the
complete story of COINTELPRO as reflected in the actual memoranda
discussing the reasons for adopting particular tactics and the means
by which they were implemented.®*®

One Bureau memorandum to the Petersen committee even suggested
that the Attorney General did not have authority over the FBI’s for-
eign counterintelligence operations, since the Bureau was accountable
in this area directly to the United States Intelligence Board and the
National Security Council. The Peterson Committee sharply rejected
this view, citing the fact that the ad hoc equivalent of the U.S. Intelli-
gence Board had approved the discredited “Huston plan” in 1970 and
declaring, “There can be no doubt that in the area of foreign counter-
intelligence, as in all its other functions, the FBI is subject to the
power and authority of the Attorney General.” 5

Thus, while the Bureau was seeking guidance and clarification of
its authority, at the same time vestiges remained of its past resistance
to outside scrutiny and its desire to rely on Executive authority, rather
than statute, for the definition of its intelligence activities.

0. Re-Authorization of FBI Domestic Intelligence

In the absence of any new standards imposed by the Attorney Gen-
eral via “guidelines” or established by statute, the Bureau continued
to conduct domestic intelligence investigations under broad authoriza-
tions issued by the Justice Department in 1974. These authorizations
were explicitly based on conceptions of inherent executive power,
broader in theory than the FBI’s own claim, in 1973, that its authority
could be found in the criminal statutes.

(2) Ewecutive Order 10450, as amended

The Federal employee security program continued to be, according
to the Justice Department’s 1974 instructions, a substantive basis for
FBI domestic intelligence investigations. An internal Bureau memo-
randum stated that this order:

specifically requires the FBI to check the names of all civil
applicants and incumbents of the Executive branch against
our records. In order to meet this responsibility FBIHQ rec-
ords must contain identities of all persons connected with
subversive or extremist activities, together with necessary
identifying information.és!

FBI field offices were instructed in mid-1974 to report to Bureau head-
quarters such data as the following:

Identities of subversive and/or extremist groups or move-
ments (including front groups) with which subject has been

% FPBI memorandum, “Overall Recommendations—Counterintelligence Activ-
ity.”

%* Henry Petersen testimony, 12/8/75, Hearings, Vol. 6, pp. 270-271.

“ Petersen Committee Report, p. 35,

%! Memorandum from A. B. Fulton to Mr. Wannall, 7/10/74.
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identified, period of membership, positions held, and a sum-
mary of the type and extent of subversive or extremist activi-
ties engaged in by subject (e.g., attendance at meetings or
other functions, fund-raising or recruiting activities on behalf
of the organization, contributions, ete.).s5?

In June 1974 President Nixon formally abolished the “Attorney
General’s list,” upon the recommendation of Attorney General Saxbe.
However, the President’s order retained a revised definition of the
types of organizations, association with which would continue to be
taken into account in evaluating prospective federal employees.®s* The
Justice Department instructed tll1)e FBI that it shouldp undertake to
“detect organizations with a potential” for falling within the terms
of the order and to investigate “individuals who are active either as
members of or as affiliates of” such organizations. The Departmental
mstructions added :

It is not necessary that a crime occur before the investiga-
tion is initiated, but only that a reasonable evaluation of the
available information suggests that the activities of the orga-
nization may fall within the proscription of the Order. . . .

1t is not possible to set definite parameters covering the ini-
tiation of investigations of potential organizations falling
within the Order but once the investigation reaches a stage
that offers a basis for determining that the activities are legal
in nature, then the investigation should cease, but if the inves-
tigation suggests a determination that the organization is
engaged in illegal activities or potentially illegal activities it
should continue. [ Emphasis added.]

The Department applied “the same yardstick” to investigations of
individuals “when information is received suggesting their involve-
ment.%4

With respect to one organization, the Department advised the Bu-
reau that “despite the abolition” of the Attorney General’s list, the
group “would still come within the criteria” of the employee security
program if it “may have engaged in activities” of the sort proscribed
by the revised executive order. 55

(2) Ciwil Disorders Intelligence

The Justice Department also instructed the FBI in 1974 that it
should not, as the Bureau had suggested, limit its civil disturbance

“* Memorandum from FBI Headquarters to all SAC's, 8/16/74.

** Executive Order 11785, 6/4/74. The new standard was:

“Knowing membership with the specific intent of furthering the aims of, or
adherence to and active participation in, any foreign or domestic organization,
association, movement, group, or combination of persons (hereinafter referred to
as organizations) which unlawfully advocates or practices the commission of
acts of violence to prevent others from exercising their rights under the Consti-
tuition or laws of the United States or any State or or of any state, or which
seeks to overthrow the Government of the United States or subdévision thereof by
unlawful means.” [Emphasis added.]

% Memorandum from Glen E. Pommerening, Assistant Attorney General for
Administration, to Kelley, 11/17/74.

% Memorandum from Henry E. Petersen, Assistant Attorney General, Crim-
inal Division, to Kelley, 11/13/74.

69-984 O - 76 - 36
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reporting “to those particular situations which are of such a serious
nature that Federal military personnel may be called upon for assist-
ance.” The Department advised that this suggested “guideline” was
“not practical” since it “would place the burden on the Bureau” to
make an initial decision as to “whether military personnel may ulti-
mately be needed,” and this responsibility rested “legally” with the
President. Instead, the FBI was ordered to “continue” to report on

all significant incidents of civil unrest and should not be re-
stricted to situations where, in the judgment of the Bureau,
military personnel eventually may be used.®

Moreover, under this authority the Bureau was also ordered to “con-
tinue” reporting on

all disturbances where there are indications that extremist
organizations such as the Communist Party, Ku Klux Klan,
or Black Panther Party are believed to be involved in efforts
to instigate or exploit them.

The instructions specifically declared that the Bureau “should make
timely reports of significant disturbances, even when no specific
violation of Federal law is indicated.” This could be done, at least in
part, through “liaison” with local law enforcement agencies. The FBI
was expected to “be aware of disturbances and patterns of disorder,”
although it was not to report “each and every relatively insignificant
incident of a strictly local nature.” 7

The Justice Department abolished the Intelligence Evaluation Com-
mittee, set up in partial implementation of the “Huston Plan,” after
its existence was publicized in 1973.%® The IDIU also dismantled
its computerized data bank even though the basic functions of the
IDIU continued to be performed by a Civil Disturbance Unit in the
office of the Deputy Attorney General, and the FBI was under instruc-
tions to disseminate its civil disturbance reports to that Unit.e%®

FBI officials considered these instructions “significant” because
they now gave it “an official, written mandate from the Department.”
The Department’s desires were viewed as “consistent with what we
have already been doing for the past several years,” although the
Bureau Manual was rewritten to “incorporate into it excerpts from
the Department’s letter.” s°

From a legal point of view, the instructions were significant because
they relied for authority on the President’s powers under Article IV,
section 4 of the Constitution to protect the states, upon application of
the legislature or the executive, against “domestic violence,” as well

% “On the other hand,” the instructions stated, “the FBI should not report
every minor local disturbance where there is no apparent interest to the Presi-
dent, the Attorney General or other Government officials and agencies.” (Mémo-
randum from Henry E. Petersen, Assistant Attorney General, Criminal Division,
to Kelley, 10/22/74.)

%' Memorandum from Assistant Attorney General Petersen to Kelley, 10/22/74.

%% Memorandum from Assistant Attorney General Petersen to Col. Werner Mi-
chel, 6/11/73.

%% Memorandum from Assistant Attorney General Petersen to Kelley, 10/22/74 ;
Frank Nyland testimony, 1/27/76, pp. 46-58.

% Memorandum from J. G. Deegan to W. R. Wannall, 10/30/74.
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as upon the statute (10 U.S.C. 331, et seq.) authorizing the use of
troops and upon the Presidential directive of 1969 designating the
Attorney General as chief civilian officer to coordinate the Govern-
ment’s response to civil disturbances.®¢!

(3) “Potential® Orimes

The FBI has recently abolished completely its ADEX, or admin-
istrative index of persons considered “dangerous now.” However,
in 1974, the Justice Department elaborated a theory to support broad
power of the Executive branch to investigate groups which represent
a “potential threat to the public safety,” or which have a “potential”
for violating specific statutes. In the case of one group, for example,
the Department advised the F¥BI that the General Crimes Section of
the Criminal Division had “recommended continued investigation” on
the basis of “potential violations” of the antiriot statutes, 18 U.S.C.
2101-2102, These same instructions added that there need not be a
“potential” for violation of any specific statute:

[W]ithout a broad range of intelligence information, the
President and the departments and agencies of the Executive
branch could not properly and adequately protect our nation’s
security and enforce the numerous statutes pertaining there-
to . . . [T]he Department, and in particular the Attorney
General, must continue to be informed of those organizations
that engage in violence which represent a potential threat to
the public safety.*s* [ Emphasis added.]

The Department’s theory of executive power was also spelled out
in 1974 testimony before the House Internal Security Committee.
According to Deputy Assistant Attorney General Kevin Maroney,
“the primary basis” for FBI domestic intelligence authority was “the
constitutional powers and responsibilities vested in the President under
Article IT of the Constitution.” These powers arise from the President’s
duty in his oath of office to “preserve, protect, and defend the Con-
stitution of the United States,” %* the Chief Executive’s duty to “take
care that the laws be faithfully executed,” ¢65 the President’s responsi-
bilities as Commander-in-Chief, and his “power to conduct our for-
eign relations.” The latter power was said to relate “more particularly
to the Executive’s power to conduct foreign intelligence activities here
and abroad.” Nevertheless, Mr. Maroney added,

We recognize the complexity and difficulty of adequately
spelling out the FBI's authority and responsibility to conduct

% Memorandum from Petersen to Kelley, 10/22/74; Directive of 4/1/69, dis-
cussed at pp. 501-502.

% Memorandum from Assistant Attorney General Petersen to Kelley, 11/13/74.

% The opinion of the Supreme Court in United States v. United States District
Court, 407 U.8. 297 (1972)—the domestic security wiretapping case—stated, “Im-
plicit in that duty is the power to protect our Government against those who
would subvert or overthrow it by unlawful means.”

%5 A 19th century Supreme Court opinion was cited as having interpreted the
word “laws” broadly to encompass not only statutes enacted by Congress, but
also “the rights, duties and obligations growing out of the Constitution itself,
our international relations and all the protection implied by the nature of Gov-
ernment under the Constitution.” [In Re Neagle, 135 U.S. 1 (1890).]
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domestic intelligence-type investigations. The concept of na-
tional security is admittedly a broad one, while the term sub-
versive activities is even more difficult to define.®s®

The chairman of the Internal Security Committee, Rep. Richard
H. Ichord, stated at that time that, except in limited areas, the Con-
gress “has not directly imposed upon the FBI clearly defined duties
in the acquisition, use, or dissemination of domestic or internal security
intelligence.®®” Subsequently, the FBI Intelligence Division revised
1ts 1972-1973 position on its legal authority, and in a paper completed
in 1975 it returned to the view “that the intelligence-gathering activi-
ties of the FBI have had as their basis the intention of the President
to delegate his Constitutional authority,” as well as the statutes “per-
taining to the national security.” ¢

The generalized instructions issued by the Justice Department in
1974, when viewed in the larger framework of the theory of executive
power upon which they were based, have presented the Congress with
the formidable but essential task of developing statutory standards for
FBI domestic intelligence to replace vague executive mandates. The
record clearly indicates that, even though the Attorney General has
promulgated more precise “guidelines,” the broad claims of power in
the hands of the Executive branch could readily permit a return to
the vague and overbroad domestic intelligence policies of the past.®*®

% Kevin Maroney testimony, Domestic Intelligence Operations for Internal
Security Purposes, Hearings before the House Committee on Internal Security,
93d Cong., 2d Sess. (1974), pp. 3332-3335. Mr. Maroney also cited the following
from the Supreme Court’s opinion in the domestic security wiretapping case:
“The gathering of security intelligence is often long range and involves the inter-
relation of various sources and types of information. The exact targets of such
surveillance may be more difficult to identify . . . Often, too, the emphasis of
domestic intelligence gathering is on the prevention of unlawful activity or the
enhancement of the Government’s preparedness for some possible crisis or emer-
gency. Thus, the focus of domestic surveillance may be less precise than that
directed against more conventional types of crime.” (United States v. United
States District Court, 407 U.S8. 297, 322 (1972).)

%" House Committee on Internal Security Hearings, (1974) pp. 3330-3331.

““W. Raymond Wannall, Assistant Director for the Intelligence Division,
unaddressed memorandum re: “Basis for FBI National Intelligence Investi-
gations,” 2/13/75.

% The “guidelines” for FBI domestic security investigations developed by At-
torney General Edward H. Levi and other recent developments are discussed in
the Committee’s Final Report on Domestic Intelligence.
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